SESSION 3 - MUSLIM FAMILY LAW IN SINGAPORE: PROCEDURE

Reading Materials
(asterisk* denotes mandatory reading)

	S/N
	Description
	Object

	
LEGISLATION

	1.
	Administration of Muslim Law Act 1966 (2020 Revised Edition) (see in particular: ss 35A, 42, 43B, 46, 46A, 46B, 50, 53A)*
	


	2.
	Muslim Marriage and Divorce Rules (MMDR) (see in particular, rr 8B, 9, 9A, 9B, 12, 14 15,18,18A, 20, 23, 24B, 25, 25A, 26, 29, 33, 34, 34A, 35, 37, 38, 29,40, 41, 42, 44)*
	


	
CASES


	Substituted service 

	3.
	BC v BD (2011) 6 SSAR 96, [2011] SGSAB 10 *

In this case, the Husband (Defendant), amongst other things, argued that the substituted service of the OS for divorce was irregular, and therefore attempted to set aside the SYC Orders on the ancillary matters. 
The Wife (Plaintiff) applied for an application for substituted service of the OS by placing a notice in an issue of the Berita Harian. In her affidavit in support, she stated that sometime in March 2007, the Husband, via, a phone call, had informed her that he was no longer in Singapore but he did not disclose his exact whereabouts. He later sent her an SMS saying that he was in Melbourne with the 3 children. The Wife did not believe him as the Husband had no relatives and no means or resources to stay in Australia. The police, however, confirmed that the children had left the Woodlands Checkpoint with another adult (and not the Husband) in April 2007. They also informed her that the Husband could not have left Singapore as there was a warrant of arrest against him. The Wife was also unable to find out the Husband’s whereabouts from her mother in law. The Wife did not think the Husband would have left Singapore because he was an undischarged bankrupt and had warrants of arrest issued against him. 
The Husband argued that the substituted service was irregular since it was obtained based on the Wife’s “misrepresentation”, as she knew that he was not in Singapore at the material time. He said that he was in Kuala Lumpur at the material time. The Husband, however, did not produce his passport to prove this.
The Appeal Board found that the order of substituted service was validly made. The Wife had sufficiently disclosed the attempts made to trace the Husband’s whereabouts before applying for substituted service. 
This case is useful in understanding the evidence required to obtain an order of substituted service.
	


	Amendment of pleadings (e.g. case statements)


	4.
	CJ v CK (2019) 7 SSAR 146; [2019] SGSAB 1


This involved an appeal from a Syariah Court decision on, inter alia, the division of matrimonial assets after divorce. The main asset was the HDB flat. At the time of the divorce, the 5-year minimum occupation period was not up. The wife respondent had filed a case statement which did not claim any of the appellant's assets. Even when she amended her case statement, she did not make a claim on the appellant's assets. She amended the statement a second time, but once again, did not claim for the appellant's assets or make any claim in respect of the matrimonial home (the HDB flat). 

However, in her affidavits in support of the case statement, she asked for a share of the matrimonial assets, including the HDB flat and the appellant's CPF monies. The appellant objected to this, since her claims were not in her case statement. However, the respondent said she wanted to amend her case statement again to include these claims, and the Syariah Court summarily allowed the amendments through an oral application, without giving the respondent leave to file an affidavit in reply. The parties then made arguments on the substantive issues. The Syariah Court then ordered, inter alia, that the matrimonial flat be sold and split 70:30 in the respondent's favour and that the appellant should transfer $25,000 of this CPF monies to the respondent. It said that it allowed the respondent to amend her case statement orally because to require her to amend her pleadings would be "unnecessary and a mere formality". It was of the view that the respondent had provided adequate notice to the appellant before the hearing.

The appellant appealed on the basis of, inter alia, the respondent's failure to plead for the orders she had been given by the Syariah Court.

The Appeal Board allowed the appeal. It said that as was the case in civil law proceedings, there was a need to balance the desire to amend pleadings against the justice of the case. The respondent had not given any evidence that she had made a mistake in the case statements she filed earlier. There was no basis for allowing the amendments, and letting her do so would be giving her an undeserved second bite of the cherry. The Appeal Board made other orders (in particular it ordered the HDB flat to be surrendered, since the minimum occupation was not up and neither party could take over the flat.)
On the amendment of pleadings point, the court needs to ask whether such amendments would cause prejudice to the other party in a way that could not be compensated financially, and secondly, whether the amendments amount to giving a second bite of the cherry. It would certainly have to be a compelling reason to allow an amendment of pleadings in the middle of the trial (though not impossible). 

Moral of the story: as far as possible, do your case statement properly so it doesn't have to be amended, but if it does, then do the amendment as soon as possible. 
	




	Proof of breach of taklik

	5.
	Appeal No 3 of 2021 (unreported)

Where witnesses for the grounds for divorce must provide oral testimony, the Syariah Court generally requires that the witnesses be Muslim and male. Nevertheless, the Appeal Board has held in this case that there is no requirement under Muslim law for a breach of taklik to be proved with two witnesses – it can be proved on a balance of probabilities but without the strict need for corroboration by other witnesses. 
The Board accepted that the wife’s earlier report of domestic violence to the police made independent of the divorce proceedings was of corroborative value to prove the breach of taklik.

	


	Applicability of civil law in SYC cases  

	6.
	Shazia Husain v Imran Nawaz s/o Muhammad Nawaz and another appeal [2015] SGSAB 2

The Husband sought to adduce fresh evidence on appeal in relation to the division of matrimonial assets.  The Appeal Board endorsed the principles in Ladd V Marshall [1954] 1 WLR 1489, which sets out the 3 preconditions before fresh evidence can be admitted:
(a) It must be shown that the evidence could not have been obtained with reasonable diligence for use at the trial;
(b) Evidence, if given, must have important influence on the result of the case;
(c) The evidence must be credible, though it need not be incontrovertible. 
The Appeal Board was not satisfied that the Husband had fulfilled the preconditions, and accordingly, dismissed his applications to introduce fresh evidence.
This case illustrates that in the absence of express provisions in the AMLA, the SYC/Appeal Board may have regard to civil law provisions/case law regarding procedure.
	


	7.
	Abdul Jabar bin Johar v Saripah bte Latiff [2013] SGSAB 8

In this case, the Appeal Board was concerned with the issue of abridgment of time under ss 102 and 107 of the AMLA. The Appeal Board, citing rule 44 of the MMDR, stated that where the AMLA is silent, the Appeal Board may refer to civil rules and procedure. The Appeal Board went on to consider s 7 of the of the Supreme Court of Judicature Act and the Singapore Civil Procedure 2007 (White Book) before making a decision in the matter. 
	





	Admitting evidence for hearing purposes

	8.
	[bookmark: OLE_LINK1]AO v AP (2012) 6 SSAR 228 *

This matter concerned an appeal on orders relating to the custody of, and access to parties’ 3 children. Parties, by consent, were previously awarded joint custody of their 3 children.  5 months later, the Wife successfully applied to vary the joint custody order to sole custody to her. She also reduced the Husband’s access to the children. The Husband then appealed against the variation orders. 
In the variation proceedings, the Wife had included handwritten notes from her 3 children in support of her application –  in the notes, the children said they were “feeling really scared”, “being continually bullied and pushed around” and that being with their father “was like a torture”.
The Appeal Board found the procurement and submission of handwritten notes of the children attacking their father as a serious matter and very troubling. The Appeal Board stated that it was not sure who suggested writing the notes, and if the children were properly counselled when the notes were written. The Appeal Board gave little weight to the evidence since there was no examination or cross examination of the child witnesses during the hearing. The court then allowed the appeal on custody and maintained the initial joint-custody order.
This case shows the importance of evaluating the objectivity of the evidence and the weight the Court is likely to accord to the evidence.
	


	Intervener Applications

	9.
	EB v EC (2021) 8 SSAR 284
Notably, the Syariah Court does not have jurisdiction to determine substantive claims for or against an intervener as it has nothing more than a matrimonial jurisdiction exercisable between the spouses.[footnoteRef:1] However, in this case, the Appeal Board took a pragmatic approach and allowed both the wife and intervener to enter into a consent order which in effect constituted a variation of the original Syariah Court order. [1: 	See s 52(7) of the Administration of Muslim Law Act 1966 (2020 Rev Ed), which describes the Syariah Court’s power, in particular, that “the Court shall have power to order the disposition or division between the parties” [emphasis added in italics]. See also DA v DC (2020) 8 SSAR 72 and DD v DF (2020) 8 SSAR 95.] 

 The original order stated that the flat was to be transferred within six months from the date of the order to the former husband (now deceased) and a nominee upon full required CPF refunds being made to the wife’s CPF account, failing which the flat was to be surrendered.
On appeal, the intervener (who had been appointed administrator of the deceased husband’s estate) and the wife were allowed to enter into a consent order for the flat to be sold in the open market and the net sales proceeds to be divided equally, after accounting for the costs and expenses of sale.

	


	Procedures relating to appeals to the Appeal Board 

	10.
	Originating Summons No. 54398 / Application No. 54398/VO/03/NA/01

In this case, the Syariah Court considered:
(a)  Whether the SYC has a power to revisit an order it has made; and 
(b) Whether the Appeal Board can remit a matter to the SYC for a Custody Evaluation Report (“CER”) to be directed.

Parties were divorced. The Father subsequently applied to vary the SYC Order to obtain care and control of the 9 year old child of the marriage (“Variation Application”). The SYC allowed the Variation Application. The Mother then appealed against this decision. On appeal, the Appeal Board ordered for the matter to be “retried” at the SYC, and for the SYC to call for a CER to determine the child’s issues.

Back at the SYC, the Registrar refused to order a “retrial” of the Variation Application, as the Registrar said that the SYC did not have the power to “revisit” the order, and there was no “trial” during the Variation Application. The Mother appealed against the Registrar’s decision. This appeal was dismissed. 

SYC’s power to revisit an earlier order:
The Court held that once it had made the order in the Variation Application, it had  become functus officio (i.e., the Court’s authority on the matter had ended as the Court had served its purpose, which was to determine the Variation Application). The Court therefore could not revisit the order it had made during the Variation Application, unless it was asked to provide clarifications or consequential directions in respect of that order. This ensured finality in litigation.

Appeal Board’s power to remit a matter to the SYC
Section 55(5) of the Administration of Muslim Law Act 1966 (“AMLA”) only allows the Appeal Board to order a retrial, and not remit a matter back to the SYC for a re-hearing. In this case, the Variation Application was heard in chambers by way of affidavit evidence (and not a trial). Hence, there was no reason to order a new trial. 

SYC’s observations on ordering a CER
The SYC retains discretion on whether to call for a CER. This discretion is to be exercised judiciously to ensure that children are not subjected to excessive intervention by the Court or other agencies. The SYC will consider factors such as the benefit of a CER; the nature, quantity and severity of allegations levelled (against a parent), and the time taken to conduct witness interviews when deciding whether to order a CER.

Learning Points
Instead of ordering a retrial, the Appeal Board could have decided, on the evidence available, whether the order on care and control given to the Father ought to be reversed;
1. There is a legislative gap as neither the AMLA nor the Muslim Marriage and Divorce Rules (“MMDR”) confers powers on the Appeal Board to remit a matter back to the SYC for re-hearing (as opposed to a re-trial), unlike the Family Justice Rules [see Rule 805(7)];
1. Like the FJC, the SYC is likely to order a CER only in exceptional cases (e.g., where the child issues are heavily contested and there are severe allegations against a parent). However, if you are of the view that your case requires a report on the child’s welfare, you should make the necessary application under Rule 25A of the MMDR. In this case, the Mother did not apply for a CER in the first place, and yet filed an appeal on the basis that a CER should have been ordered.

	


	11.
	Appeal No. 8 of 2021
The Husband appealed against the entirety of the SYC divorce orders (i.e. payment of nafkah iddah & mutaah; custody, care and control of the parties’ 3 minor children, and the division of the matrimonial assets).The SYC proceedings were acrimonious. Parties had taken up several interlocutory applications against each other (including appealing against the decisions of those applications), and also adduced voluminous evidence such as WhatsApp exchanges, and video and audio recordings (e.g. the Husband adduced a video of the Wife allegedly praying hastily to show that she was not a good Muslim). 

Key issues
· Scope and extent of appellate jurisdiction 
In this case, the Appeal Board clarified the scope and extent of its intervention. It held that – 

1. a party did not have a right of appeal simply because the party was personally dissatisfied that the SYC President had ruled against him/her;
1. there is a rebuttable presumption that the decision appealed against is correct;
1. it is not role of the Appeal Board to “…microscopically comb” through the appealed decision to pick holes and inconsistencies;
1. the Appeal Board would only intervene if it can be shown that the lower court made an error in law or principle or had failed to appreciate certain “material facts”. It must also be shown that the appealed decision was “clearly inequitable” or “plainly wrong” (this requirement appears to impose a high threshold for an appeal before the Appeal Board to succeed);
1. on matrimonial issues, especially those concerning the welfare of children, an appeal should not simply succeed because the Appeal Boardpreferred a solution which the lower court had not chosen. 

· Application to adduce further evidence on appeal 

· On appeal, the Husband wanted to adduce new evidence such as WhatsApp messages showing the Wife’s refusal to co-parent with him, and audio recordings showing the children’s alienation towards him.

· The Appeal Board took the opportunity to clarify rule 42(1) of the Muslim Marriage Divorce Rules and Rules (MMDR), and whether the “special grounds test” set out in Ladd v Marshall  (i.e. firstly, the evidence could not have been obtained with reasonable diligence at trial; secondly, the evidence (if given) must have important influence on the outcome of the case; and thirdly, the evidence must be credible) applied to the rule.


· The Appeal Board compared rule 42 of the MMDR and the corresponding provisions in the FJR (i.e. rule 42) and ROC (O55D, r11(1). It then highlighted the differences between the provisions:


1. Unlike the relevant provisions of the FJR and ROC, rule 42 of the MMDR does not differentiate between evidence occurring before and after the date the decision was appealed against.
1. Under the FJR and ROC, evidence occurring before the date of the decision appealed against could only be admitted on “special grounds”. The “special grounds” test did not apply for evidence occurring after the date of the decision. 
1. Rule 42 of the MMDR does not statutorily impose the “special grounds” test. 

· Despite the above, the Appeal Board clarified that it had in several cases, applied the “special grounds” test in deciding whether to admit evidence occurring before the date of the decision appealed against. This is because the test served 2 primary objectives : (1) the need for finality in litigation; (2) incentivizing parties to lay all their cards on the table in the first instance. The Appeal Board therefore saw no purpose in departing from the “special grounds” test in this case.   

· The Appeal Board also cited civil cases like  BW v BX [2018] SGSAB 2 and Anan Group (Singapore) Pte Ltd v VTB Bank (Public Joint Stock Co) [2019] 2SLR  341, and held that the requirements of the “special grounds” test may be relaxed “… if doing so, will properly uncover the truth of the matter”.  An example where the test could be relaxed, would be when parties seek to admit new evidence involving the welfare and custody of a child.


· The Appeal Board, however, reiterated that parties were expected to have laid out all, or at least the best, of their cards on the table at the first instance, and the upshot of this is that parties must live with the consequences of their tactical decisions of what they wish to present to the Court.  So it remains important to gather all relevant evidence at the first instance. 

	


	12.
	Shajahan bin Aludin v Rezina Khan d/o Abdul Rahim [2011] SGSAB 6

In this case, the Husband appealed against the court’s decision on the division of the matrimonial properties. The Wife filed a Respondent’s Notice of Appeal under rule 39(11) of the MMDR to vary the Court’s orders on nafkah iddah, mutaah and division of proceeds. 

The Appeal Board held that the Respondent’s Notice of Appeal can only relate to orders appealed against (i.e. it is a cross-appeal on the same matter being appealed against), and the Wife had to file a separate Notice of Appeal to appeal against the orders on iddah and mutaah. Ultimately, the wife did not file a Notice of Appeal against the orders on iddah and mutaah and the Appeal Board only dealt with the division of the net proceeds arising from the sale of the matrimonial properties.
	





	13.
	Omar bin Abdul Razak v Marilah bte Sukaimi (2000) 4 SSAR 74; [2000] SGSAB 2

The Husband made an application for an extension of time to file a Notice of Appeal against an Order of the SYC made in 1994 (“initial order”). The order was subsequently varied by consent in 1997 (“varied order”). 

The Appeal Board said that there must be some material (i.e. an explanation) before it, in order to exercise its discretion to grant an extension of time. 

In this case, the application for an extension of time was made after 6 years from the date of the initial order, and 2 years from the date of the varied order. 

In his application, the Husband stated that he was not aware of the law, and that the orders made were inequitable. He also alleged that an officer of the SYC had told him to agree to the Wife’s demands as it was for the benefit of the Wife and the children. 

The Appeal Board found that the Husband did not provide good reasons for the delay in filing the Notice of Appeal. The Court found that the Husband did not make any steps to rectify the orders, and instead chose to do nothing about them for long periods. The Appeal Board was also concerned with the genuineness of the application – the Husband had agreed to the variation application of the initial order instead of applying to set aside the initial order. 

On the Husband’s ignorance of the law, the court found that this was not a good reason as the Husband had the opportunity to request for legal advice. 
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Section

1.
2.

S0k Ww

TA.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

2020 Ed.

Administration of
Muslim Law Act 1966

ARRANGEMENT OF SECTIONS

PART 1
PRELIMINARY

Short title
Interpretation

PART 2
MAIJLIS UGAMA ISLAM

Establishment and functions of Majlis
Majlis to be a corporation

Powers of Majlis

Devolution of rights, powers, duties, liabilities and property of
Board under Muslim and Hindu Endowments Ordinance
Membership

Chief Executive

[Repealed)

Determination of appointment
Cancellation of appointment
Temporary appointment
Appointments to be notified

Stranger at meeting

Chairperson

Quorum

Corporate seal

Conduct of business

Summoning meeting

Powers of President

Duties and powers of Chief Executive
Minutes

Order of business and voting
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Section

23. Certified copy of resolution
24. Appearance by Majlis, etc.

25. Acting in emergency

26. Delegation of powers

27. Secrecy

28. [Repealed)

29. Majlis may prescribe own procedure

30. Appointment of Mufti

31. Legal Committee

32. Ruling of Legal Committee (Fatwa)
33. Authorities to be followed

PART 3
THE SYARIAH COURT

34, Constitution of Syariah Court

34A. Appointment of presidents and ad-hoc presidents

34B. Appointment of registrar and deputy registrar

35. Jurisdiction

35A. Permission to commence or to continue civil proceedings
involving disposition or division of property on divorce or
custody of children

35B. Oral hearing not needed generally

36. Stay of proceedings involving certain matters

37. Seal of Court

38. Language and record

39. Representation

40. Issue of warrant in lieu of or in addition to summons
41. Reciprocal arrangements with States of Malaysia

42. Evidence

43.  Powers of Court

43A. Court may refer parties for counselling, etc.

43B. Examination and assessment of child

44. Adjournment

45. Time

45A. Court or Appeal Board may conduct hearing through electronic
means of communication

46. Sittings in private, etc.

46A. Activities to be attended before making application to Court for
divorce
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Section

46B.

47.
48.
49.
50.
51.
52.
53.

53A.
53B.

54.

54A.

54B.

55.
56.

56A.
56B.

57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

Administration of
Muslim Law Act 1966 2020 Ed.

Divorce by husband’s pronouncement

Divorce at wife’s request

Cerai taklik

Fasakh

Appointment of hakam

Maintenance of wife

Provisions consequent on matrimonial proceedings
Enforcement of order

Execution of deed or indorsement of negotiable instrument
Costs

Presumption of death

Unauthorised audio or visual recording in proceedings before
Court or Appeal Board

Contemptuous behaviour

Appeal

Revision

Decision of Court and Appeal Board to be final

Protection from personal liability

PART 4
FINANCIAL PROVISIONS

General Endowment Fund

Wakaf or nazar am

Vesting of wakaf and nazar am in Majlis
Restriction on creation of Muslim charitable trust
Income of wakaf or nazar

Property and assets of wakaf or nazar am
Construction of instrument

Registration of wakafs

Estimates

Expenses of Majlis

Bankers

Collection of zakat and fitrah

Rules

Appeal

Charitable collection

Financial provisions with respect to Majlis
Financial provisions with respect to trust, wakaf, nazar and
mosque
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Section
73A. Annual report

PART 5
MOSQUES AND RELIGIOUS SCHOOLS

74. Majlis to administer mosques

75. Restriction of new mosque

76. Establishment of Mosque Building and Mendaki Fund
77. Application of Mosque Building and Mendaki Fund
78. Contributions to Mosque Building and Mendaki Fund

79. Muslim employee may decide not to pay contributions
80. Contributions from other persons

81. Power to make rules

82. Repair

83.  Boundary of daerah masjid
84. Register of pegawai masjid
85. Appointment of pegawai masjid

86.  Rules for appointment of jawatankuasa masjid
87. Religious school
88. Grant to religious school

PART 5A

HALAL AND HAJ MATTERS

88A. Halal certificates

88B. Regulation of Haj services and goods
88C. Rules to regulate halal and Haj matters
88D. Offences by bodies corporate, etc.
88E. Composition of offences

PART 6
MARRIAGE AND DIVORCE

89. Application

90. Appointment of Registrar of Muslim Marriages

91. Appointment of Kadis and Naib Kadis

92.  Deputy Registrars of Muslim Marriages

93. Registers

94. Betrothal

94A. Marriage preparation programme

94B. Consent to application for solemnisation of marriage of minor

Informal Consolidation — version in force from 30/11/2022





5

Section

95.
96.
97.
98.
99.
100.
101.

102.

103.
104.
105.
106.
107.
108.
109.

109A.

109B.

110.
I11.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.

Administration of
Muslim Law Act 1966 2020 Ed.

Solemnisation of marriage

Restriction on solemnisation of marriage

Marriage of janda

[Repealed]

Copy of certificate to be sent to Registrar

Registers of Marriages, Divorces and Revocation of Divorces
Cancellation or rectification of entry in register or certificate,
etc.

Registration of marriage, divorce or revocation of divorce
compulsory

Signing of register and inquiry by Kadi

Refusal to register marriage or revocation of divorce

Appeal

Where Appeal Board orders registration

Extended time for registration of revocation of divorce

Copy of entry to be given to parties

Legal effect of registration of marriage, divorce or revocation of
divorce

Marriages, divorces and revocation of divorces using electronic
means of communication

Making of statutory declarations

PART 7
PROPERTY

Saving of distribution of Muslim estate by will

Disposition by will, etc., to be in accordance with Muslim law
Distribution of Muslim estate to be according to Muslim law
Application for probate and letters of administration

Proof of Muslim law

Inheritance certificate

Administration of estate of Muslim dying intestate
[Repealed)]

Will of married woman

Property at marriage

Property of Muslim married woman

Right to sue and liability to be sued

Liability on her own contract

Antenuptial debt

Effect of marriage on property
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125.

126.
127.
128.

129.
130.
131.

132.
133.

134.
135.
136.
137.
138.
139.
140.

141.
142.
143.
144.
145.
146.

Administration of
Muslim Law Act 1966

[Repealed]

PART 8
CONVERSIONS

Register of converts
Control of conversion
Report of conversion

PART 9
OFFENCES

This Part to apply only to Muslims

Omission to register within prescribed time

Omitting to hand over book or seal or being in possession thereof
without lawful excuse

Unlawful register

Unlawful solemnisation of marriage or registration of marriage,
divorce or revocation of divorce

Cohabitation outside marriage

Enticing unmarried woman from wali

[Repealed]

Non-payment of zakat or fitrah

Neglect or failure to report conversion

False doctrine

Abetment

PART 10
MISCELLANEOUS

Public servants and judicial proceedings
Witness
Register of Marriages and Register of Revocation of Divorces
Register of Divorces
Rules
Delegation
First Schedule = — Financial provisions with respect to Majlis
Second Schedule — Financial provisions with respect to trust,
wakaf, nazar and mosque
Third Schedule — Contributions to Mosque Building
and Mendaki Fund
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Section

Fourth Schedule — Consents required for marriage of minor

An Act relating to Muslims and to make provision for regulating
Muslim religious affairs and to constitute a council to advise on
matters relating to the Muslim religion in Singapore and a Syariah
Court.

[1 July 1968: Except sections 81 and 82 ;

1 March 1990: Sections 81 and 82, renumbered as
sections 87 and 88 respectively when the Act was
revised in the 1985 Revised Edition ]

PART 1
PRELIMINARY
Short title
1. This Act is the Administration of Muslim Law Act 1966.

Interpretation
2. In this Act, unless the context otherwise requires —

“Appeal Board” means an Appeal Board constituted under
section 55;

“attend” includes the appearance by any person using any
electronic means of communication permitted by the Syariah
Court, an Appeal Board, a Kadi or a Naib Kadj;

[Act 11 of 2022 wef 17/08/2022]
“Chief Executive” means the Chief Executive of the Majlis, and
includes any individual acting in that capacity;

“child of the parties” means any child of the parties to a marriage
(including a purported marriage that is annulled), and
includes any legally adopted child;

[Act 11 of 2022 wef 17/08/2022]

“court” means a court of competent jurisdiction, other than the
Syariah Court;
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“daerah masjid” means the area prescribed by the Majlis in
accordance with section 83 within which a mosque is
situated;

“dependent child of the parties” means a child of the parties who
is below 21 years of age;

[Act 11 of 2022 wef 17/08/2022]

“emas kahwin” means the obligatory marriage-payment due
under the Muslim law by the husband to the wife at the time
the marriage is solemnised, whether paid in cash or in kind, or
payable as a debt with or without security;

“fitrah” means the amount of rice or its equivalent value in
money payable under the Muslim law annually by a Muslim
during the month of Ramadan to be used for religious or
charitable purposes recognised by the Muslim law;

“Fund” means the General Endowment Fund established under
section 57;

“Haj” means a pilgrimage in accordance with the Muslim law;

“halal”, in relation to any product, service or activity, means the
requirements of the Muslim law are complied with in the
production, processing, marketing, display or carrying out,
(as the case may be) of that product, service or activity;

“halal certificate”, in relation to any product, service or activity,
means a certificate or other form of signification to the effect
that the requirements of the Muslim law are complied with in
the production, processing, marketing, display or carrying
out (as the case may be) of that product, service or activity;

[Act 11 of 2022 wef 17/08/2022]

“iddah” means the period within which a divorced woman or a
widow is forbidden by the Muslim law to remarry;

“janda” means a female who has been married and whose
marriage has been terminated by divorce or the death of her
husband;

[Deleted by Act 11 of 2022 wef 17/08/2022]
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“jawatankuasa masjid” means a committee of a daerah mas;jid
appointed under rules made under section 86(1);

[Act 11 of 2022 wef 17/08/2022]
“Kadi” means a Kadi appointed under section 91;

“Legal Committee” means the Legal Committee of the Majlis
appointed under section 31;

“Majlis” means the Majlis Ugama Islam, Singapura, constituted
and continued under section 3;

“mosque” means a building dedicated and used for the purpose
of holding the Friday congregational prayers and other
ceremonies connected with the Muslim religion;

“Mosque Building and Mendaki Fund” means the Mosque
Building and Mendaki Fund established under section 76;

“Mufti” means the person appointed to be the Mufti of
Singapore under section 30;

“Muslim” means a person who professes the religion of Islam;

“mutawalli” means a person appointed to manage a wakaf or
mosque and includes a trustee;

“Naib Kadi” means a Naib or an Assistant Kadi appointed under
section 91;

“nazar” means an expressed vow to do any act or to dedicate
property for any purpose allowed by the Muslim law;

“nazar am” means a nazar intended wholly or in part for the
benefit of the Muslim community generally or part thereof, as
opposed to an individual or individuals;

“pegawai masjid” means a trustee, mutawalli, Imam, Khatib,
Bilal and Noja (if any) for the time being of a mosque;

“President” means the President of the Majlis;
“product” includes food and foodstuffs;

“Register of Divorces” means the Register of Divorces kept by
the registrar of the Syariah Court under section 100;

[Act 11 of 2022 wef 30/11/2022]
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“Register of Marriages” means the Register of Marriages kept
by the Registrar under section 100;

“Register of Revocation of Divorces” means the Register of
Revocation of Divorces kept by the Registrar under
section 100;

“Registrar” means the person appointed as Registrar of Muslim
Marriages under section 90;

“specified halal certification mark™ means any certification
mark specified under section 88A(4);

“wakaf” means the permanent dedication by a Muslim of any
movable or immovable property for any purpose recognised
by the Muslim law as pious, religious or charitable;

“wakaf ‘am” means a dedication in perpetuity of the capital and
income of property for pious, religious or charitable purposes
recognised by the Muslim law and the property so dedicated;

“wakaf khas” means a dedication in perpetuity of the capital of
property for pious, religious or charitable purposes
recognised by the Muslim law, the income of the property
being paid to persons or for purposes specified in the wakaf,
and the property so dedicated;

“wali” means the lawful guardian according to the Muslim law
for purposes of marriage of a woman who is to be married;

“Yayasan Mendaki” means the company limited by guarantee
which is incorporated under the Companies Act 1967 under
the name of Yayasan Mendaki;

“zakat” means the charitable contribution required to be made
by a Muslim in accordance with the Muslim law.

[35/2005; 5/2018]
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PART 2
MAIJLIS UGAMA ISLAM
Establishment and functions of Majlis

3—(1) As from 1 August 1999, the Majlis Ugama Islam,
Singapura, continues in existence.

(2) It is the function and duty of the Majlis —

(a) to advise the President of Singapore in matters relating to
the Muslim religion in Singapore;

(b) to administer matters relating to the Muslim religion and
Muslims in Singapore including any matter relating to the
Haj or halal certification;

(¢) to administer all Muslim endowments and funds vested in
it under any written law or trust;

(d) to administer the collection of zakat and fitrah and other
charitable contributions for the support and promotion of
the Muslim religion or for the benefit of Muslims in
accordance with this Act;

(e) to administer all mosques and Muslim religious schools in
Singapore; and

(f) to carry out any other functions and duties that are
conferred upon the Majlis by or under this Act or any
other written law.

Majlis to be a corporation

4.—(1) The Majlis is a body corporate under the name of Majlis
Ugama Islam, Singapura having perpetual succession and a corporate
seal.

(2) The seal of the Majlis may be broken, changed, altered and
made anew as to the Majlis seems fit.

Powers of Majlis

5.—(1) The Majlis may sue and be sued in its corporate name.
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(2) The Majlis may —
(a) enter into contracts;

(b) acquire, purchase, take, hold and enjoy movable and
immovable property of every description;

(c) erect any building on any property vested in, belonging to
or acquired by the Majlis;

(d) subject to any written law affecting the same, convey,
assign, surrender and yield up, charge, mortgage, demise,
reassign, transfer or otherwise dispose of, or deal with, any
movable or immovable property vested in the Majlis upon
such terms as to the Majlis seems fit and in accordance
with the Muslim law;

(e) whether by itself or in association with any other person or
organisation, provide to any person or organisation in
Singapore or elsewhere consultancy, technical, managerial
or other services or products in any area in which the
Majlis has skill or experience; and

(f) charge fees or commissions for any service or product
provided by the Majlis.

(3) The Majlis has power to act as an executor of a will or as an
administrator of the estate of a deceased Muslim or as a trustee of any
trust.

(4) The Majlis may, with the approval of the Minister, form or
participate in the formation of any company, or enter into any joint
venture or partnership, to carry out any of the purposes of this Act.

(5) The Majlis may do any other acts that appear to the Majlis to be
incidental or necessary to the discharge of its functions and duties
under this Act.

Devolution of rights, powers, duties, liabilities and property of
Board under Muslim and Hindu Endowments Ordinance

6.—(1) All rights, powers, duties and liabilities which were,
immediately before 1 July 1968, vested in or imposed on the
Board established by the Muslim and Hindu Endowments Ordinance

Informal Consolidation — version in force from 30/11/2022





Administration of
13 Muslim Law Act 1966 2020 Ed.

(Cap. 271, 1955 Revised Edition), in respect of endowments in land
or money given or to be given for the support of any mosque, school
or other Muslim pious, religious, charitable or beneficial purposes
are, on 1 July 1968, vested in or imposed on the Majlis, except insofar
as may be repugnant to the provisions of this Act.

(2) All property, movable or immovable, which was, immediately
before 1 July 1968, vested in the Board established under the Muslim
and Hindu Endowments Ordinance (Cap. 271, 1955 Revised Edition)
for purposes relating to the Muslim religion or on trust for religious or
charitable purposes for the benefit of persons professing the Muslim
religion are, on 1 July 1968, without any conveyance, assignment or
transfer whatever, to vest in the Majlis for the like title, estate or
interest and in the like tenure and for the like purposes as the same
was vested or held immediately before 1 July 1968.

Membership
7.—(1) The Majlis consists of —
(a) aPresident of the Majlis to be appointed by the President of
Singapore;
(b) the Chief Executive, if he or she has been appointed to be a
member under subsection (6);
(c) the Mufti;

(d) not more than 7 members to be appointed by the President
of Singapore on the recommendation of the Minister; and

(e) not less than 7 members to be appointed by the President of
Singapore, from a list of nominees to be submitted by the
President of the Majlis.

[35/2005]
(2) The list of nominees to be submitted by the President of the
Majlis to the President of Singapore under subsection (1)(e) shall
consist of persons nominated by such Muslim societies as are

prescribed for the purpose by the Majlis.

(3) Subject to the provisions of this Act and unless the contrary
intention appears in the instrument of appointment, the appointment
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of members of the Majlis, other than the Mulfti, is for a period of
3 years from the date thereof.

(4) The members of the Majlis are eligible for re-appointment.

(5) No person may be appointed a member of the Majlis unless he
or she is a citizen of Singapore above 25 years of age and is a Muslim.

(6) The President of Singapore may appoint the Chief Executive to
be a member of the Majlis.
[35/2005]
(7) If the President of the Majlis dies or has his or her appointment
revoked or otherwise vacates his or her office before the expiry of the
term for which he or she has been appointed, a temporary President of
the Majlis may be appointed by the President of Singapore for such
period as the President of Singapore may determine to carry out the
functions and duties of the President of the Majlis.

Chief Executive

7A.—(1) There must be a Chief Executive of the Majlis, whose
appointment, removal, discipline and promotion must be in

accordance with the Public Sector (Governance) Act 2018.
[5/2018]

(2) The Majlis may, subject to the Public Sector (Governance)
Act 2018, appoint an individual to act temporarily as the Chief
Executive during any period, or during all periods, when the Chief
Executive —

(a) is absent from duty or Singapore; or

(b) 1s, for any reason, unable to perform the duties of the

office.
[5/2018]

8. [Repealed by Act 33 of 2017]

Determination of appointment

9. Without affecting sections 7(3), 10 and 11, the appointment of
any member of the Majlis determines —

(a) upon his or her death;
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(b) if, by writing addressed to the President of Singapore
through the Chief Executive, he or she resigns the
appointment; or

(c) if he or she is absent from Singapore, without written
permission from the President of the Majlis on behalf of
the President of Singapore, for a period exceeding

3 months.
[33/2017]

Cancellation of appointment

10. The President of Singapore may cancel the appointment of any
member of the Majlis —

(a) 1f his or her conduct, whether in connection with the duties
of the appointment or otherwise, is in the opinion of the
President of Singapore such as to bring discredit upon the
Majlis;

(b) if for any reason he or she becomes unable to carry out the
duties of his or her appointment properly;

(c) if he or she, without due cause to be approved by the
President of the Majlis, absents himself or herself from
3 successive meetings of the Majlis; or

(d) if the President of Singapore considers it desirable in the
public interest to cancel the appointment.
Temporary appointment

11.—(1) In the event of the temporary absence or incapacity of any
member of the Majlis, the President of Singapore may appoint a
person to act temporarily on his or her behalf.

(2) Such temporary appointment determines when the substantive
member gives notice to the President of the Majlis of the resumption
of his or her duties as a member of the Majlis.

Appointments to be notified

12. All appointments made under this Part must be notified in the
Gazette.
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Stranger at meeting

13.—(1) The President may invite to any meeting of the Majlis any
person who is not a member of the Majlis if the business before the
meeting renders the presence of such person desirable.

(2) Any person so invited is entitled to take part in the proceedings
of the Majlis, but does not have the right to vote.
Chairperson

14.—(1) The President presides at all meetings of the Majlis.

(2) In the absence of the President, the Majlis may elect any other
member to act as chairperson.
Quorum

15.—(1) No business, with the exception of adjournment, may be
transacted and no resolution or action of the Majlis is valid unless at
least one-third of the members is present at the meeting.

(2) The Majlis may, subject to subsection (1), act despite any
vacancy in its membership.
Corporate seal

16.—(1) The corporate seal of the Majlis must not be used except in
pursuance of a resolution of the Majlis.

(2) The corporate seal of the Majlis must be affixed in the presence
of the Chief Executive and 2 members of the Majlis who must sign as

witnesses.
[33/2017]

(3) The following documents must be executed under the corporate
seal of the Majlis:

(a) documents requiring registration under any written law;

(b) documents authorising any person to act for any particular
purposes on behalf of the Majlis;

(c) any other documents or classes of documents that the
Minister may direct.
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Conduct of business

17.—(1) Subject to this Act, all business of the Majlis must be
conducted at a meeting thereof regularly convened and by resolution
of the majority of those present and entitled to vote.

(2) Awritten resolution signed by all members of the Majlis, unless
in any special case or class of cases the President of Singapore
otherwise directs, has the same effect as a resolution duly passed
under subsection (1).

Summoning meeting

18.—(1) All meetings of the Majlis must be summoned by the
Chief Executive.
[33/2017]
(2) The President may at any time direct the Chief Executive to
summon a meeting.
[33/2017]
(3) Any 4 members of the Majlis may at any time in writing require
the Chief Executive to summon a meeting of the Majlis, but must
upon doing so inform the Chief Executive of the purpose for which
they desire the meeting to be so summoned.
[33/2017]
(4) The Chief Executive must within 7 days of receipt of a direction
or requisition under subsection (2) or (3) summon a meeting.
[33/2017]
(5) Atleast 7 days’ notice in writing must be given of any meeting
except that in an emergency the President may direct that notice be
dispensed with.

(6) Any such notice may be sent by post addressed to a member at
the member’s last known place of residence and is deemed to have
been served in the due course of post.

(7) No notice of meeting is necessary in the case of any member for
the time being out of Singapore.
Powers of President

19.—(1) The President has general control of all deliberations and
proceedings of the Majlis.
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(2) The President must not absent himself or herself from Singapore
for more than the specified days without the prior permission of the
Minister.

(3) In subsection (2), “specified days” means such number of days
as the Minister may, by notification in the Gazette, specity.

Duties and powers of Chief Executive

20. Subject to such directions as may be given to him or her by the
President, the Chief Executive is to —

(a) have charge of all correspondence and documents of the
Majlis, including all books of account thereof and all title
deeds and securities;

(b) be generally responsible for the proper collection of,
accounting for and disposal of all funds of the Majlis; and

(c¢) in all other respects, carry out such duties as may be
imposed upon the Chief Executive by this Act or allotted to

the Chief Executive by direction of the President.
[33/2017]

Minutes

21.—(1) The Majlis must ensure that minutes of every meeting are
kept in the national language or in English.
[33/2017]
(2) At every meeting, the minutes of the previous meeting must be
read and confirmed, subject to any amendment which may be
required.

(3) Such minutes must include a full record of every resolution of

the Majlis.
[33/2017]

(4) A copy of the minutes must be sent to the President of
Singapore.

Order of business and voting

22.—(1) The chairperson must determine the order of business at
any meeting.
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(2) The chairperson may decide in what order members may
address the meeting and may at any time require any member to cease
addressing the meeting.

(3) The chairperson is entitled to vote and, if upon any resolution
there is an equality of votes, the chairperson is to have a casting vote.

(4) The proceedings of the Majlis must be conducted in the national
language or in English.

Certified copy of resolution

23.—(1) A copy of any resolution certified by the Chief Executive
to be a true copy of the resolution is sufficient evidence thereof.

[33/2017]

(2) All courts are to take notice of the signature of the Chief

Executive.
[33/2017]

Appearance by Majlis, etc.

24.—(1) The Majlis may appear in any court by its President or
Chief Executive or by any person appointed for the purpose either
generally or in any particular case under the seal of the Majlis.

[33/2017]

(2) Despite any written law to the contrary, where the Mufti has
been summoned to attend before any court to give an opinion or
evidence relating to Muslim law, the Mufti may, if the Mufti
considers that the circumstances of the case do not require the Mufti
to appear in court in person, certify the Mufti’s opinion to the court or
appoint any person to appear in court on the Mufti’s behalf, unless the
court subsequently directs otherwise.

Acting in emergency

25.—(1) In any case of emergency the President may, after
consultation with the Mufti and the Chief Executive, do or direct
to be done on behalf of the Majlis any act or thing which might
lawfully be done by resolution of the Majlis.

[33/2017]

(2) In any such case, a meeting of the Majlis must be called within
one week thereafter for the purpose of ratifying and confirming the
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action taken and, if the Majlis declines to ratify and confirm the same,
the Minister may give such directions thereon as he or she thinks fit.

Delegation of powers

26.—(1) The Majlis may, subject to such conditions and restrictions
as the Majlis may impose, delegate to any member or committee of
the Majlis or any person all or any of its functions and powers vested
by or under this Act or any other written law, not being judicial or
quasi-judicial powers.

(2) Any function or power delegated under subsection (1) may be
performed or exercised by such member, committee or person in the
name and on behalf of the Majlis.

(3) It is the duty of every member, committee or person to whom
any power of the Majlis has been delegated to inform the Majlis of all
acts and things done by him, her or it pursuant to the delegation.

(4) For the purposes of this section, the powers conferred on the
Majlis by sections 32 and 33 are deemed to be quasi-judicial.

Secrecy
27.—(1) The proceedings of the Majlis are to be secret.

(2) No member or servant of the Majlis may disclose or divulge to
any person, other than the President of Singapore or the Minister or
any member of the Majlis, any matter which has arisen at any meeting
unless he or she is expressly authorised or allowed by the provisions
of any written law to do so.

[5/2018]

28. [Repealed by Act 5 of 2018]

Majlis may prescribe own procedure

29.—(1) The Majlis may, subject to the provisions of this Act and
the Public Sector (Governance) Act 2018, determine all questions
relating to its own procedure and practice.

[5/2018]

(2) All communications from the Majlis to the President of
Singapore must be forwarded through the Minister.
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Appointment of Mufti

30.—(1) The President of Singapore may, after consultation with
the Majlis, appoint a fit and proper person to be the Mufti of
Singapore.

(2) Such appointment must be notified in the Gazette.
(3) The Mutfti is to be ex-officio a member of the Majlis.

Legal Committee

31.—(1) There is to be a Legal Committee of the Majlis, consisting
of —

(a) the Mufti;
(b) 2 other fit and proper members of the Majlis; and

(¢) not more than 2 other fit and proper Muslims who are not
members of the Majlis.

(2) The members of the Legal Committee, other than the Mulfti,
must be appointed by the President of Singapore on the advice of the
Majlis for such period as he or she thinks fit.

(3) A notification of every such appointment must be published in
the Gazette.

(4) The Mufti is to be the chairperson of the Legal Committee.

(5) The President of Singapore may appoint another person
recommended by the Majlis to be the chairperson of the Legal
Committee in the absence of the Mufti or if the Mufti is unable to act
for any reason.

(6) The chairperson and 2 other members of the Legal Committee,
one of whom must not be a member of the Majlis, form a quorum.

(7) Subject to the provisions of this Act, the Legal Committee may
regulate its own procedure.

(8) The members of the Legal Committee are deemed to be public
servants for the purposes of the Penal Code 1871.
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Ruling of Legal Committee (Fatwa)

32.—(1) Any person may, by letter addressed to the Chief
Executive, request the Majlis to issue a fatwa or ruling on any
point of the Muslim law.

[33/2017]

(2) On receiving any such request, the Chief Executive must
forthwith submit the same to the chairperson of the Legal Committee.

[33/2017]

(3) The Legal Committee must consider every such request and
must, unless in its opinion the question referred is frivolous or for
other good reason ought not to be answered, prepare a draft ruling
thereon.

(4) If such draft ruling is unanimously approved by the Legal
Committee or those members thereof present and entitled to vote, the
chairperson must on behalf and in the name of the Majlis forthwith
issue a ruling in accordance therewith.

(5) Ifin any such case the Legal Committee is not unanimous, the
question must be referred to the Majlis, which must in like manner
issue its ruling in accordance with the opinion of the majority of its
members.

(6) The Majlis may at any time of its own motion make and publish
any such ruling or determination.

(7) Ifin any court any question of the Muslim law falls for decision,
and such court requests the opinion of the Majlis on the question, the
question must be referred to the Legal Committee which must, for
and on behalf and in the name of the Majlis, give its opinion thereon
in accordance with the opinion of the majority of its members, and
certify such opinion to the requesting court.

(8) For the purposes of subsection (7), “court” includes the Syariah
Court constituted under this Act.
Authorities to be followed

33.—(1) Subject to this section, the Majlis and the Legal
Committee in issuing any ruling must ordinarily follow the tenets
of the Shafi’i school of law.
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(2) If the Majlis or the Legal Committee considers that the
following of the tenets of the Shafi’i school of law will be opposed
to the public interest, the Majlis may follow the tenets of any of the
other accepted schools of Muslim law as may be considered
appropriate, but in any such ruling the provisions and principles to
be followed must be set out in full detail and with all necessary
explanations.

(3) In any case where the ruling or opinion of the Majlis or the
Legal Committee is requested in relation to the tenets of a particular
school of Muslim law, the Majlis or the Legal Committee must give
its ruling or opinion in accordance with the tenets of that particular
school of Muslim law.

PART 3
THE SYARIAH COURT
Constitution of Syariah Court

34. The President of Singapore may by notification in the Gazette
constitute a Syariah Court for Singapore (called in this Part the
Court).

Appointment of presidents and ad-hoc presidents

34A.—(1) The President of Singapore may appoint one or more
presidents of the Court and may designate one of the presidents to be
the senior president of the Court.

(2) Every proceeding in the Court and all business arising thereout
must, except as otherwise provided by any written law, be heard and
disposed of before a president of the Court.

(3) The distribution of business among the presidents of the Court
must be made in accordance with such directions, which may be of a
general or a particular nature, as may be given by the senior president
of the Court.

(4) In order to facilitate the disposal of business in the Court, the
President of Singapore may appoint one or more ad-hoc presidents of
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the Court for such period or periods as the President of Singapore
thinks fit.

(5) An ad-hoc president may, in such case as the senior president of
the Court may specify, exercise all the powers and perform the
functions of a president of the Court.

(6) Anything done by an ad-hoc president acting in accordance with
the terms of his or her appointment has the same validity and effect as
if done by a president of the Court.

(7) The senior president of the Court may issue such directions
relating to the practice of the Court as he or she thinks fit.

Appointment of registrar and deputy registrar

34B.—(1) The President of Singapore may appoint a registrar and
one or more deputy registrars of the Court.
[33/2017]

(2) The registrar of the Court —

(a) may transact all of the business which may be transacted,
and exercise all of the jurisdiction and powers which may
be exercised, by a president of the Court under sections 40,
43A, 43B, 47(5) and 50; and

(b) has such other jurisdiction, powers and duties as may be
prescribed in this Act or under any rules made under

section 145.
[33/2017]
(3) Subject to this Act, the jurisdiction, powers and duties of the
registrar of the Court may be exercised by a deputy registrar of the

Court.
[33/2017]

Jurisdiction
35.—(1) The Court has jurisdiction throughout Singapore.

(2) Subject to subsection (3), the Court has jurisdiction to hear and
determine all actions and proceedings in which all the parties are
Muslims or where the parties were married under the provisions of
the Muslim law and which involve disputes relating to —
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(a) marriage;

(b) divorces known in the Muslim law as fasakh, cerai taklik,
khuluk and talak;

(c) betrothal, nullity of marriage or judicial separation;

(d) the disposition or division of property on divorce or
nullification of marriage; or

(e) the payment of emas kahwin, marriage expenses (hantaran
belanja), maintenance and consolatory gifts or mutaah.
[33/2017]
(3) Where any action or proceeding mentioned in subsection (2) is
commenced on or after 22 October 2018, the Court has jurisdiction
under that subsection to hear and determine that action or proceeding
only if either party to the marriage —

(a) 1s domiciled in Singapore at the time that action or
proceeding is commenced; or

(b) 1s habitually resident in Singapore for a period of at least
3 years immediately before that action or proceeding is
commenced.

[33/2017]

(4) In all questions regarding betrothal, marriage, dissolution of

marriage, including talak, cerai taklik, khuluk and fasakh, nullity of

marriage or judicial separation, the appointment of hakam, the

disposition or division of property on divorce or nullification of

marriage, the payment of emas kahwin, marriage expenses (hantaran

belanja) and consolatory gifts or mutaah and the payment of

maintenance on divorce, the rule of decision where the parties are

Muslims or were married under the provisions of the Muslim law is,

subject to the provisions of this Act, to be the Muslim law, as varied
where applicable by Malay custom.

(5) For the purposes of subsection (3), a person who is a citizen of
Singapore is presumed to be domiciled in Singapore, until the

contrary is proved.
[33/2017]
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Permission to commence or to continue civil proceedings
involving disposition or division of property on divorce or
custody of children

35A.—(1) Any person who, on or after the commencement of
proceedings for divorce in the Court or after the making of a decree or
order for divorce by the Court or on or after the registration of a
divorce under section 102, intends to commence civil proceedings in
any court involving any matter relating to the disposition or division
of property on divorce or custody of any child where the parties are
Muslims or were married under the provisions of the Muslim law,
must apply to the Court for permission to commence the civil
proceedings.
[Act 25 of 2021 wef 01/04/2022]
(2) Where proceedings for divorce are commenced in the Court or a
decree or order for divorce is made by the Court or a divorce is
registered under section 102 after civil proceedings between the same
parties are commenced in any court involving any matter relating to
the custody of any child, any party who intends to continue the civil
proceedings must apply to the Court for permission to continue the
civil proceedings.
[Act 25 of 2021 wef 01/04/2022]
(3) The Court must not grant permission to commence the civil
proceedings under subsection (1) or to continue the civil proceedings
under subsection (2) unless the Court is satisfied that every party who
will be affected by such permission has been notified of the
application at least 7 days before the grant of such permission.
[Act 25 of 2021 wef 01/04/2022]
(4) The Court is to, if it grants the application for permission under
subsection (1) or (2), issue a commencement certificate or a
continuation certificate, respectively, to the applicant —
(a) not later than 21 days after granting such permission; or
[Act 25 of 2021 wef 01/04/2022]
(b) where an appeal against the grant of such permission has
been made under section 55, when the decision of the

Court to grant such permission has been confirmed on

appeal or the appeal has been discontinued.
[Act 25 of 2021 wef 01/04/2022]
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(5) This section does not apply if the parties to the civil
proceedings —

(a) mentioned in subsection (1) consent to the commencement
of the civil proceedings, or mentioned in subsection (2)
consent to the continuation of the civil proceedings; and

(b) mentioned in subsection (1) or (2) have obtained a
certificate of attendance issued under subsection (7).

(6) Parties mentioned in subsection (1) or (2) must, before
commencing or continuing (as the case may be) the civil
proceedings by consent, attend counselling provided by such
person as the Court may appoint.

(7) The Court is to, after any party has been counselled under
subsection (6), issue a certificate of attendance to that party.

(8) For the purposes of this section, any reference to the registration
of a divorce, or to a divorce that is registered, under section 102 is to
be construed as a reference to the registration of a divorce or to a

divorce that is registered under that section before 1 March 2009.
[Act 25 of 2021 wef 01/04/2022]

Oral hearing not needed generally

35B.—(1) Subject to subsection (2), the Court or an Appeal Board
may decide any matter in its jurisdiction without hearing oral
arguments, other than a matter prescribed by any rules made under
section 145.

(2) Subsection (1) does not allow any part of a proceeding where
oral evidence is given (including any part of a trial of an action) to be
conducted without an oral hearing, unless all the parties consent.

(3) Subject to subsection (4), the Court or an Appeal Board may, in
any matter that the Court or Appeal Board may decide without
hearing oral arguments, direct that the matter be heard in an
asynchronous manner by exchange of written correspondence with
the party or parties using such means of communications as directed
by the Court or Appeal Board.

(4) The Court or an Appeal Board must not hear a matter in an
asynchronous manner if to do so would be inconsistent with the duty
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ourt or Appeal Board to ensure that the proceedings are
d fairly to all parties.

avoid doubt, this section does not affect the power of the

Court or an Appeal Board to hear oral arguments before deciding any
matter that may be decided without hearing oral arguments.

[Act 11 of 2022 wef 30/11/2022]

Stay of proceedings involving certain matters

36.—(1) The Court must stay proceedings before it —

()

(5)

(©)

(@)

(e)

involving any matter in respect of which it has issued a
certificate under section 35A(4), upon issuing the
certificate;

involving any matter relating to maintenance of any wife
during the subsistence of the marriage, if it comes to the
knowledge of the Court that civil proceedings relating to
maintenance of the wife have been commenced in any
court between the same parties before, on or after the
commencement of the proceedings before it;

involving any matter relating to the maintenance of any
child of the parties, if it comes to the knowledge of the
Court that civil proceedings relating to the maintenance of
the child have been commenced in any court between the
same parties before, on or after the commencement of the
proceedings before it;

to which section 35A(1) would apply apart from
section 35A(5), if it comes to the knowledge of the
Court that civil proceedings involving the same matter
between the same parties have been commenced in any
court by the consent of the parties; or

to which section 35A(2) would apply apart from
section 35A(5), if it comes to the knowledge of the
Court that civil proceedings involving the same matter
between the same parties have been continued in any court
by the consent of the parties.
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(2) Where permission granted by the Court under section 35A is
reversed on appeal under section 55, the Court may restore any
proceedings which have been stayed under subsection (1)(a).

[Act 25 of 2021 wef 01/04/2022]

(3) Nothing in this section prevents the Court from exercising its
powers under sections 51(2) and 52(1), (2) and (3)(a) and (b).

Seal of Court

37.—(1) The Court is to have and use such seal or stamp as the
Minister may approve.

(2) Every summons and other process of the Court must issue under
the seal of the Court and the signature of the registrar thereof.

Language and record

38.—(1) The languages of the Court are the national language and
English.

(2) All documents and written proceedings may be written or
typewritten in the national language (Jawi or Rumi script).

(3) The Court is to keep and maintain full and proper records of all
proceedings therein and full and proper accounts of all financial
transactions of the Court.

Representation

39. Every party to any proceedings must appear in person or by
advocate and solicitor or by an agent, generally or specially
authorised to do so by the Court.

Issue of warrant in lieu of or in addition to summons

40. The Court may, in any case in which it or a Kadi or Naib Kadi is
empowered to issue a summons for the appearance of any person,
issue, after recording its reasons in writing, a warrant for his or her
arrest if —

(a) either before the issue of the summons or after the issue of
the summons but before the time fixed for his or her
appearance the Court has reason to believe that he or she
has absconded or will not obey the summons; or
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(b) if at the time fixed for his or her appearance he or she fails
to appear and the summons is proved to have been duly
served in time to admit of his or her appearing in
accordance therewith and no reasonable excuse is
offered for such failure.

Reciprocal arrangements with States of Malaysia

41.—(1) Where under the provisions of any law in force in any of
the States of Malaysia a Kadi has issued a summons requiring any
person to appear before any Muslim religious court in any of the
States of Malaysia, and such person is or is believed to be in
Singapore, any president of the Court may endorse the summons with
his or her name, and such summons may then be served on such
person as if it were a summons issued by the Court under the
provisions of this Act.

(2) Where under the provisions of any law in force in any of the
States of Malaysia a summons issued by the Court or a Kadi in
Singapore has been endorsed by a Kadi in such State and served on
the person summoned, such summons is for the purposes of this Act
deemed to have been as validly served as if such service had been
effected in Singapore.

(3) For the purposes of this section, Kadi includes a Chief Kadi, a
Kadi Besar, an Assistant Kadi or a Naib Kadi.
Evidence

42.—(1) The Court is to have regard to the law of evidence for the
time being in force in Singapore, and is to be guided by the principles
thereof, but is not obliged to apply the same strictly.

(2) The Court may administer oaths and affirmations.

(3) Evidence must ordinarily be given on oath in a form binding
upon Muslims, but the Court may on special grounds dispense with
an oath and take evidence on affirmation. Such affirmation must be in
accordance with the Oaths and Declarations Act 2000.

(4) Whether on oath or on affirmation a witness is bound to state the
truth.
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(5) If in the opinion of the Court any witness has wilfully given
false evidence in any proceedings, the Court may report the matter to
the Public Prosecutor.

Powers of Court
43. The Court has the following powers:

(a) to procure and receive all such evidence, written or oral,
and to examine all such persons as witnesses as the Court
may think it necessary or desirable to procure or examine;

(b) to require the evidence, whether written or oral, of any
witness to be made on oath or affirmation or by statutory
declaration;

(¢) to summon any person to attend before the Court or to give
evidence or produce any document or other thing in his or
her possession and to examine him or her as a witness or
require him or her to produce any document or other thing
in his or her possession;

(d) toissue a warrant of arrest to compel the attendance of any
person who, after being summoned to attend, fails to do so
and who does not excuse such failure to the satisfaction of
the Court and to order him or her to pay all costs which
may have been occasioned in compelling his or her
attendance or by reason of his or her refusal to obey the
summons;

(e) to exercise the powers of a Magistrate’s Court for the
purpose of giving effect to a warrant of arrest or an order of

imprisonment.
[15/2010; 33/2017]

Court may refer parties for counselling, etc.

43A.—(1) The Court before which any matter mentioned in
section 35(2), 46B, 47, 48, 49, 51 or 52 is heard may order or
advise any of the parties or their children to do either or both of the
following, if the Court considers that doing so is in the interests of any
of the parties or their children:
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(a) attend counselling provided by a person the Court
appoints;

(b) participate in a family support programme or activity the
Court specifies.
[33/2017]
(2) Where the Court has made an order under subsection (1), the
parties must comply with the order.
[33/2017]
(3) Where a party fails to comply with an order made under
subsection (1), the Court may make such further orders as the Court
thinks fit.
[33/2017]
(4) The further orders that the Court may make under subsection (3)
include the following:

(a) an order that the proceedings be stayed until all of the
parties or their children who have been ordered by the
Court under subsection (1) to attend counselling, or to
participate in a family support programme or activity, have
done so;

(b) such order as to costs as the Court thinks appropriate
against the party who fails to comply with an order made
by the Court under subsection (1).

[33/2017]
(5) Anything said, any document prepared, and any information
provided, by any person for the purposes of or in the course of any
counselling or any family support programme or activity under this

section is not to be admitted in evidence in the Court or any court.
[33/2017]
(6) No liability shall lie personally against any person providing
any counselling or conducting any family support programme or
activity for the purposes of subsection (1), who, acting in good faith
and with reasonable care, does or omits to do anything for the
purposes of that counselling or family support programme or activity

(as the case may be).
[33/2017]
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(7) In this section, “family support programme or activity” means
any programme or activity carried out for the purpose of addressing
or resolving any relationship issue or relationship problem between
spouses or former spouses, between siblings or between parent and

child.
[33/2017]

Examination and assessment of child

43B.—(1) In any proceedings before the Court involving the
custody or welfare of a child, the Court may, on the application of any
party to those proceedings or on its own motion, appoint a registered
medical practitioner, psychologist, counsellor, social worker or
mental health professional to examine and assess the child for the
purposes of preparing expert evidence for use in those proceedings.
[33/2017]

(2) Where a registered medical practitioner, psychologist,
counsellor, social worker or mental health professional who is not
appointed by the Court under subsection (1) examines or assesses the
child, no evidence arising out of that examination or assessment may

be adduced in those proceedings without the permission of the Court.
[33/2017]

[Act 25 of 2021 wef 01/04/2022]

(3) A registered medical practitioner, psychologist, counsellor,
social worker or mental health professional appointed under
subsection (1) may make such enquiries relevant to the
examination and assessment of the child as may be provided for

under rules made under section 145.
[33/2017]

Adjournment

44.—(1) The Court may for sufficient reason adjourn any
proceeding from time to time and from place to place.

(2) Subject to subsection (1), proceedings in the Court must be held
in the court house of the Court.
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Time

45. The Court may fix, and may at any time extend or abridge, the
time for doing any act or thing, and in default of compliance with any
order so made may proceed as if the party in default had not appeared.

Court or Appeal Board may conduct hearing through
electronic means of communication

45A.—(1) Without limiting section 46, the Court or an Appeal
Board may conduct the hearing of any matter or proceeding (other
than a matter or proceeding prescribed by any rules made under
section 145) through a live video link, a live television link, a live
audio link or any other electronic means of communication approved
by the senior president of the Court or the person nominated to

preside over the Appeal Board under section 55(4), as the case may
be.

(2) The Court or an Appeal Board must not conduct any part of a
hearing through a live audio link, without an accompanying live
video link or live television link —

(a) where oral evidence is given during that part of the hearing
(including in a trial of an action) unless all the parties
consent; or

(b) where the matter is prescribed by any rules made under
section 145.

(3) For the purposes of subsection (2), the Court or Appeal Board is
not considered to have conducted a part of a hearing of a matter
through a live audio link only and without an accompanying live
video link or live television link, by reason only of a temporary
disruption in the accompanying live video link or live television link
that was insignificant and which did not affect the duty of the Court or
Appeal Board to conduct proceedings fairly.

(4) The Court or an Appeal Board must not conduct a hearing of a
matter or proceeding in the manner provided under subsection (1), if
to do so would be inconsistent with the duty of the Court or Appeal
Board to ensure that the hearing is conducted fairly to all parties.
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(5) The Court is deemed to be sitting at the place mentioned in
section 44(1) or (2) (as the case may be) when the Court conducts a
hearing of a matter or proceeding in the manner provided under
subsection (1) (whether any president of the Court, the registrar of the
Court or a deputy registrar of the Court is situated in Singapore or
outside Singapore).

(6) An Appeal Board is deemed to be sitting at the place mentioned
in any rules made under this Act when the Appeal Board conducts a
hearing of a matter or proceeding in the manner provided under
subsection (1) (whether any member of the Appeal Board is situated

in Singapore or outside Singapore).
[Act 11 of 2022 wef 17/08/2022]

Sittings in private, etc.

46.—(1) Subject to subsection (2), all matters and proceedings in

the Court are to be heard in private.
[33/2017]

[Act 25 of 2021 wef 01/04/2022]

(2) The Court has power to hear any matter or part of a matter in
public, if the Court is satisfied that it is expedient in the interests of

justice, or for other sufficient reason to do so.
[33/2017]

[Act 25 of 2021 wef 01/04/2022]

Activities to be attended before making application to Court
for divorce

46A.—(1) A prescribed party in a prescribed circumstance must

attend the applicable prescribed activity within the prescribed time.

[33/2017]

(2) For the purposes of subsection (1), rules made under section 145
may —

(a) prescribe the applicable prescribed activity for a prescribed
party in a prescribed circumstance; and

(D) prescribe different times for different prescribed parties in

different prescribed circumstances.
[33/2017]
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(3) No application for a divorce in accordance with the Muslim law
is to be made to the Court, and no cross-application is to be made in
proceedings for a divorce in accordance with the Muslim law, by a
prescribed party in a prescribed circumstance, unless the prescribed

party —
(a) has attended the applicable prescribed activity;
(b) is an excluded party; or

(c) 1s allowed by the Court under subsection (4) to do so.
[33/2017]
(4) Despite subsection (3)(a) and (b), even though a prescribed
party in a prescribed circumstance has not attended the applicable
prescribed activity and is not an excluded party, the Court may, upon
the application of the prescribed party, and on such terms as the Court
thinks fit, allow the prescribed party to apply to the Court for a
divorce in accordance with the Muslim law.
[33/2017]
(5) The Court hearing any proceedings for a divorce in accordance
with the Muslim law may, if the Court considers that doing so is in the
interests of the parties to the marriage or any child of the parties, at
any stage in those proceedings order either or both of the parties to the

marriage to attend a prescribed activity.
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(6) Where any party who is required or ordered under this section to
attend a prescribed activity fails to do so, the Court may make such
orders as the Court thinks fit.

[33/2017]

(7) Without limiting subsection (6), the orders that the Court may
make under that subsection include the following orders:

(a) a stay of the proceedings for a divorce in accordance with
the Muslim law until the defaulting party in that subsection
attends the prescribed activity;

(b) such order as to costs as the Court thinks appropriate

against the defaulting party in that subsection.
[33/2017]
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(8) Except as provided in subsection (9), anything said, any
document prepared, and any information provided, by any person
for the purposes of or in the course of attending a prescribed activity
1s not to be admitted in evidence in the Court or any court.

[33/2017]

(9) A parenting plan prepared during a prescribed activity may,
with the consent of every party who prepared it, be admitted in
evidence in the Court.

[33/2017]

(10) The Minister may appoint any person to conduct a prescribed
activity.

[33/2017]

(11) No liability shall lie personally against any person appointed
under subsection (10) to conduct a prescribed activity who, acting in
good faith and with reasonable care, does or omits to do anything for
the purposes of that prescribed activity.

[33/2017]

(12) In this section —

“applicable prescribed activity”, in relation to a prescribed party
in a prescribed circumstance, means the particular type of
prescribed activity that the prescribed party is required under
subsection (1) to attend;

“application for a divorce in accordance with the Muslim law”
includes an application under section 102(5)(b);

“cross-application”, in relation to proceedings for a divorce in
accordance with the Muslim law, includes —

(a) an application under section 102(5)(b) made while
those proceedings are pending; or

(b) if those proceedings are proceedings relating to an
application under section 102(5)(b) — an application
for a divorce in accordance with the Muslim law that
is made while those proceedings are pending;

“excluded party” means a prescribed party who is prescribed by
rules made under section 145 as exempt from subsection (1);
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“parenting plan” means a proposal prepared by either party to a
marriage, or an agreement prepared by both parties to a
marriage, on the arrangements for the welfare of every
dependent child of the parties;

[Act 11 of 2022 wef 17/08/2022]

“prescribed activity” means an activity (such as counselling)
that is prescribed, by rules made under section 145, for the
purposes of this section;

“prescribed circumstance” means a circumstance, prescribed by
rules made under section 145, in which a prescribed party is
required under subsection (1) to attend a prescribed activity;

“prescribed party” means a party to a marriage who is
prescribed, by rules made under section 145, for the
purposes of this section;

“proceedings for a divorce in accordance with the Muslim law”
includes any proceedings relating to an application under
section 102(5)(b).

[33/2017]

Divorce by husband’s pronouncement

46B.—(1) A married man may apply to the Court for a divorce in
accordance with the Muslim law.
[33/2017]
(2) Upon receiving an application under subsection (1), the Court
must cause a summons to be served on the wife concerned.
[33/2017]
(3) If the man pronounces a divorce, and the Court is satisfied that
the divorce 1s valid in accordance with the Muslim law, the Court

must cause the divorce to be registered.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

Divorce at wife’s request

47.—(1) A married woman may apply to the Court for a divorce in
accordance with the Muslim law.
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(2) In any such case, the Court must cause a summons to be served
on the husband and enquire whether he consents to the divorce.
[33/2017]
(3) Ifthe husband so consents, the Court must cause the husband to
pronounce a divorce and cause the divorce to be registered.
[Act 11 of 2022 wef 30/11/2022]
(4) If the husband does not agree to divorce the wife, but the parties
agree to a divorce by redemption (khuluk), the Court may assess the
amount of payment to be made by the wife in accordance with the
status and means of the parties and must thereupon cause the husband
to pronounce a divorce by redemption and, on payment of the amount
so assessed, cause the divorce to be registered.
[Act 11 of 2022 wef 30/11/2022]
(5) If the husband does not agree to a divorce by khuluk, the Court
may appoint a hakam in accordance with section 50.
[33/2017]
(6) For the purposes of this section and sections 48 and 49, “married
woman” includes a woman against whom a talak has been
pronounced by her husband.

Cerai taklik

48.—(1) A married woman may;, if entitled in accordance with the
Muslim law to a divorce pursuant to the terms of a written taklik made
at or after her marriage, apply to the Court to declare that such divorce
has taken place.

(2) The Court must —

(a) examine the written taklik and make such enquiry as
appears necessary into the validity of the divorce;

(b) if satisfied that the divorce is valid in accordance with the
Muslim law, confirm the divorce; and

(c) cause the divorce to be registered.
[Act 11 of 2022 wef 30/11/2022]
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49.—(1) A married woman is entitled to apply to the Court for and
obtain a decree of fasakh on any one or more of the following

grounds:

()

(5)

(©)

(@)

(e)

%)

that the husband has neglected or failed to provide for her
maintenance for a period of 3 months;

that the husband has been sentenced to imprisonment for a
period of 3 years or upwards and such sentence has become
final;

that the husband has failed to perform, without reasonable
cause, his marital obligations for a period of one year;

that the husband was impotent at the time of the marriage
and continues to be so;

that the husband is insane or is suffering from some
chronic disease the cure of which would be lengthy or
impossible and which is such as to make the continuance of
the marriage relationship injurious to her;

that the husband treats her with cruelty, that is to say —

(1) habitually assaults her or makes her life miserable by
cruelty of conduct even if such conduct does not
amount to physical ill-treatment;

(i1) associates with women of ill repute or leads an
infamous life;

(111) attempts to force her to lead an immoral life;

(iv) obstructs her in the observance of her religious
profession or practice;

(v) lives and cohabits with another woman who is not his
wife; or

(vi) if he has more wives than one, does not treat her
equitably in accordance with the requirements of the
Muslim law;
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(g) on any other ground which is recognised as valid for the
dissolution of marriage by fasakh under the Muslim law.

(2) Before passing a decree on ground (d) of subsection (1), the
Court may, on application by the husband, make an order requiring
the husband to satisfy the Court within a period of one year from the
date of the order that he has ceased to be impotent and if the husband
so satisfies the Court within such period no decree may be passed on
that ground.

(3) Upon receiving such application the Court is to cause a
summons to be served upon the husband of the woman.

(4) The Court must then record the sworn statement of the woman
and at least 2 witnesses and may then, if satisfied that the woman is
entitled to a decree of fasakh in accordance with subsection (1), make
a decree of fasakh accordingly.

(5) The Court making an order or decree under this section must
immediately cause such order or decree to be registered.

(6) The register must be signed by the registrar of the Court, by the
woman who obtains the order or decree, and at least 2 witnesses
whose evidence has been taken by the Court.

(7) Subsections (1)(g), (3) to (6) apply, with the necessary
modifications, to a married man as they apply to a married woman.

Appointment of hakam

50.—(1) Before the making of an order or decree for talak, fasakh,
cerai taklik or khuluk, the Court may appoint in accordance with the

Muslim law 2 hakam to act for the husband and wife respectively.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

(2) In making such appointment, the Court may if it considers fit
give preference to close relatives of the parties having knowledge of

the circumstances of the case.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]
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(3) The Court may give directions to the hakam as to the conduct of
the proceedings and they must conduct it in accordance with such

directions and according to the Muslim law.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

(4) If the Court is not satisfied with the conduct of the proceedings
by the hakam, the Court may remove one or both of the hakam and

appoint other hakam in their place.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

(5) The hakam must endeavour to effect a reconciliation between
the parties and must report the result of the proceedings to the Court.
[Act 11 of 2022 wef 30/11/2022]
(6) The hakam must endeavour to obtain from their respective
principals full authority, and may, if their authority extends so far,
pronounce a divorce, and must in such event report the same to the
Court for registration.
[Act 11 of 2022 wef 30/11/2022]
(7) Despite subsection (6), the hakam may pronounce a divorce in
the absence of full authority from their respective principals if —

(a) the hakam are of the joint opinion that the parties should be
divorced; and

(b) the Court has conferred authority on the hakam to

pronounce a divorce at the time of appointing the hakam.

[Act 11 of 2022 wef 30/11/2022]

(8) If the hakam appointed under subsection (1) are unable to agree

on whether the parties should be divorced and report this to the Court,

the Court may appoint other hakam in their place or make such order
or give such direction as the Court thinks fit.

[Act 11 of 2022 wef 30/11/2022]

(9) If the hakam appointed under subsection (4) or (8) are unable to

agree on whether the parties should be divorced, the hakam must

report this to the Court and the Court may make such order or give

such direction as the Court thinks fit.
[Act 11 of 2022 wef 30/11/2022]
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(10) To avoid doubt, this section applies to the hakam appointed
under subsection (4) or (8) as it applies to the hakam appointed under
subsection (1).

[Act 11 of 2022 wef 30/11/2022]

(11) Where a divorce is pronounced by the hakam under
subsection (6) or (7), the Court is to make a decree of divorce and

cause the decree to be registered.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

Maintenance of wife

51.—(1) A married woman may, by application to the Court, obtain
an order against her husband for the payment from time to time of her
maintenance and the provision of necessary clothing and suitable
lodging in accordance with the Muslim law.

(2) A woman who has been divorced may, by application to the
Court, obtain an order against her former husband for the payment
from time to time of her maintenance and the provision of necessary
clothing and suitable lodging for the period of her iddah.

(3) Awoman who has been divorced and who is not or has ceased to
be entitled to an order for maintenance under subsection (2) may
apply to the Court and the Court may, if satisfied that it is just and
proper to do so in view of all the circumstances of the case, make an
order against the former husband for the payment by him of such
sums for such period as the Court considers fit.

(4) The Court may vary or rescind any order made under this
section on the application of the person in whose favour or against
whom the order was made where it is satisfied that the order was
based on any misrepresentation or mistake of fact or where there has
been any material change in the circumstances, or for other good
cause being shown to the satisfaction of the Court.

(5) Any person who fails to comply with an order of the Court made
under this section shall be guilty of an offence and shall be liable on
conviction to imprisonment for a term not exceeding 6 months.
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Provisions consequent on matrimonial proceedings

52.—(1) The Court has power to inquire into and adjudicate upon
claims by married women or women who have been divorced for
payment of her emas kahwin and marriage expenses (hantaran
belanja).

(2) A woman who has been divorced by her husband may apply to
the Court for a consolatory gift or mutaah and the Court may, after
hearing the parties, order payment of such sum as may be just and in
accordance with the Muslim law.

(3) The Court may, at any stage of the proceedings for divorce or
nullity of marriage or after making a decree or order for divorce or
nullity of marriage, or after any divorce has been registered under
section 102 before 1 March 2009, on the application of any party,
make such orders as it thinks fit with respect to —

(a) the payment of emas kahwin and marriage expenses
(hantaran belanja) to the wife;

(b) the payment of a consolatory gift or mutaah to the wife;

(¢) the custody, maintenance and education of the minor
children of the parties; and

(d) the disposition or division of property on divorce or
nullification of marriage.

(4) The Court may make all such other orders and give such
directions as may be necessary or expedient to give effect to any order
made under this section.

(5) Any order under this section may be made upon such terms and
subject to such conditions (if any) as the Court thinks fit.

(6) The Court may, on the application of any interested person, vary
or rescind any order made under this section where it is satisfied that
the order was based on any misrepresentation or mistake of fact or
where there has been any material change in the circumstances, or for
other good cause being shown to the satisfaction of the Court.

(7) In making any order under subsection (3)(d), the Court has
power to order the disposition or division between the parties of any
property or the sale of any such property and the division between the
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parties of the proceeds of such sale in such proportions as the Court
thinks just and equitable.

(8) It is the duty of the Court in deciding whether to exercise its
powers under subsection (7) and, if so, in what manner, to have regard

to all the
(@)

(b)

(c)
(d)

(e)

9

(h)

circumstances of the case, including the following matters:

the extent of the contributions made by each party in
money, property or work towards acquiring, improving or
maintaining the property;

any debt owing or obligation incurred or undertaken by
either party for their joint benefit or for the benefit of any
child of the parties;

[Act 11 of 2022 wef 17/08/2022]

the needs of the children (if any) of the parties;

[Act 11 of 2022 wef 17/08/2022]
the extent of the contributions made by each party to the
welfare of the family, including looking after the home or
caring for the family or any aged or infirm relative or
dependant of either party;

any agreement between the parties with respect to the
ownership and division of the property made in
contemplation of divorce;

any period of rent-free occupation or other benefit enjoyed
by one party in the matrimonial home to the exclusion of
the other party;

the giving of assistance or support by one party to the other
party (whether or not of a material kind), including the
giving of assistance or support which aids the other party in
the carrying on of his or her occupation or business;

the income, earning capacity, property and other financial
resources which each of the parties has or is likely to have
in the foreseeable future;

the financial needs, obligations and responsibilities which
each of the parties has or 1s likely to have in the foreseeable
future;
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(/) the standard of living enjoyed by the family before the

breakdown of the marriage;

(k) the age of each party and the duration of the marriage;

(/) any physical or mental disability of either of the parties;

(m)

the value to either of the parties of any benefit (such as a
pension) which, by reason of the dissolution or annulment
of the marriage, that party will lose the chance of
acquiring.

(9) For the purposes of subsection (7), the Court may in particular,
but without limiting subsections (4), (5) and (6), make one or more of
the following orders:

(@)

(5)

(©)

(@)

(e)

Q)

an order for the sale of any property or any part thereof, and
for the division, vesting or settlement of the proceeds;

an order vesting any property owned by both parties jointly
in both the parties in common in such shares as the Court
considers just and equitable;

an order vesting any property or any part thereof in either
party;

an order for any property, or the sale proceeds thereof, to be
vested in any person (including either party) to be held on

trust for such period and on such terms as may be specified
in the order;

an order postponing the sale or vesting of any share in any
property, or any part of such share, until such future date or
until the occurrence of such future event or until the
fulfilment of such condition as may be specified in the
order;

an order granting to either party, for such period and on
such terms as the Court thinks fit, the right personally to
occupy the matrimonial home to the exclusion of the other

party;

an order for the payment of a sum of money by one party to
the other party.
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(10) Where, under any order made under this section, one party is or
may become liable to pay to the other party a sum of money, the Court
may direct that the money must be paid either in one sum or in
instalments, and either with or without security, and otherwise in such
manner and subject to such conditions as the Court thinks fit.

(11) Where, pursuant to this section, the Court makes an order for
the sale of any property and for the division, application or settlement
of the proceeds, the Court may appoint a person to sell the property
and divide, apply or settle the proceeds accordingly; and the
execution of any instrument by the person so appointed has the
same force and validity as if it had been executed by the person in
whom the asset is vested.

(12) Where the Court, by any order under this section, appoints a
person (including the registrar or other officer of the Court) to act as a
trustee or to sell any property and to divide, apply and settle the
proceeds thereof, the Court may make provision in that order for the
payment of remuneration to the person and for the reimbursement of
the person’s costs and expenses.

(13) Any person who fails to comply with an order of the Court
made under this section shall be guilty of an offence and shall be
liable on conviction to imprisonment for a term not exceeding
6 months.

(14) For the purposes of this section, “property” means —

(a) any asset acquired before the marriage by one party or both
parties to the marriage which has been substantially
improved during the marriage by the other party or by
both parties to the marriage; and

(b) any other asset of any nature acquired during the marriage
by one party or both parties to the marriage,

but does not include any asset (not being a matrimonial home) that
has been acquired by one party at any time by gift or inheritance and
that has not been substantially improved during the marriage by the
other party or by both parties to the marriage.
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Enforcement of order

53.—(1) Where the Court has made any of the following orders,
whether before, on or after 1 March 2009, such order may be treated
as a maintenance order made by a Family Court under the Women’s
Charter 1961, including a maintenance order for the purposes of
Part 9 of the Women’s Charter 1961, solely for the purpose of the
enforcement of that order by the Family Court:

(a) an order for the payment of maintenance under
section 51(1), (2) or (3);

(b) an order for the payment of a consolatory gift or mutaah
under section 52(2) or (3)(b);

(¢) an order for the maintenance of a minor child under
section 52(3)(¢).
[27/2014]
(2) Where the Court has made any of the following orders, whether
before, on or after 1 March 2009, such order may be treated as an
order made by a Family Court solely for the purpose of the
enforcement of that order by the Family Court:

(a) an order for the payment of emas kahwin and marriage
expenses (hantaran belanja) under section 52(1) or (3)(a);

() an order for the custody of a minor child under
section 52(3)(c¢);

(c) an order for the disposition or division of property under

section 52(3)(d). [27/2014]

(3) For the purposes of subsection (1), the provisions of the
Women’s Charter 1961 apply, with the necessary modifications, to
the enforcement of any order of the Court referred to in that
subsection by the Family Court.

[27/2014]

(4) A Family Court has jurisdiction to enforce any order in
accordance with this section regardless of the monetary amount

involved.
[27/2014]
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(5) In enforcing a custody order under subsection (2), a Family
Court may exercise the powers conferred by section 14 of the
Guardianship of Infants Act 1934.

[27/2014]

(6) Where, on or after the commencement of proceedings in a
Family Court for the enforcement of an order made by the Syariah
Court pursuant to subsection (1) or (2), a party aggrieved by that order
has made any application under section 55 or commenced any
proceedings in any court affecting that order, the Family Court may,
on its own motion or on the application of any party, stay the
proceedings for the enforcement of that order on such terms as it
thinks fit.

[27/2014]

(7) The Family Justice Rules Committee constituted under
section 46(1) of the Family Justice Act 2014 may make Family
Justice Rules —

(a) to regulate and prescribe the procedure and practice to be
followed in any proceedings commenced in a Family Court
pursuant to subsection (1) or (2); and

(b) to provide for any matter relating to any such procedure or
practice.

[27/2014]

(8) The Family Justice Rules may, instead of providing for any

matter, refer to any provision made or to be made about that matter by

practice directions issued for the time being by the registrar of the

Family Justice Courts.
[27/2014]

Execution of deed or indorsement of negotiable instrument

53A.—(1) Ifajudgment or an order of the Court is for the execution
of a deed, or signing of a document, or for the indorsement of a
negotiable instrument, and the party ordered to execute, sign or
indorse such instrument is absent, or neglects or refuses to do so, any
party interested in having the same executed, signed or indorsed, may
prepare a deed, a document or an indorsement of the instrument in
accordance with the terms of the judgment or order, and tender the
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same to the Court for execution upon the proper stamp, if any is
required by law.

(2) The signature thereof by the registrar or any president of the
Court has the same effect as the execution, signing or indorsement
thereof by the party ordered to execute.

(3) Nothing in this section is to be taken to abridge the powers of a
court under section 53.

(4) This section and sections 51(4) and (5), 52(6) and (13) and 53
also apply to any judgment or order of the Court made before
1 August 1999.

Costs

53B. The Court may order any party to pay any costs of any
proceedings under this Part, including travelling and subsistence
expenses of the parties and witnesses, and is to itself assess the
amount of any costs so ordered to be paid.

Presumption of death

54.—(1) If the husband of any married woman has died or is
believed to have died or has not been heard of over a prolonged
period, in such circumstances that he might for the purpose of
enabling his wife to remarry be presumed in accordance with the
Muslim law to be dead, but a death certificate cannot be obtained, the
Court may on the application of the wife and after such inquiry as
may be proper issue in accordance with the Muslim law a certificate
of presumption of the death of the husband and thereafter the wife is
at liberty to remarry.

(2) Such certificate is deemed to be a certificate of the death of the
husband within the meaning of section 97(1)(b)(i).
Unauthorised audio or visual recording in proceedings before

Court or Appeal Board

54A.—(1) The Court or an Appeal Board may grant or refuse
permission to use in proceedings before the Court or Appeal Board,
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or to bring into the Court or the place of the Appeal Board hearing, a
recording device.

[Act 11 of 2022 wef 17/08/2022]

(2) The Court or Appeal Board may grant permission under

subsection (1) subject to such conditions as the Court or Appeal

Board thinks proper with respect to the use of any recording made

pursuant to that permission.
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(3) The Court or Appeal Board may withdraw or amend any
permission granted under subsection (1), either generally or in
relation to any particular part of the proceedings before the Court or

Appeal Board.
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(4) A person shall be guilty of an offence, and shall be liable on
conviction to a fine not exceeding $5,000 or to imprisonment for a
term not exceeding 12 months or to both, if the person —

(a) uses in proceedings before the Court or an Appeal Board or
brings into the Court or the place of the Appeal Board
hearing any recording device without permission under
subsection (1); or

[Act 11 of 2022 wef 17/08/2022]

(b) uses any recording made pursuant to permission under
subsection (1) in contravention of any conditions of that
permission.

[33/2017]
(5) This section does not apply to the making or use of any audio or
visual recording for the purposes of official transcripts of proceedings

or any other purpose authorised by the Court or Appeal Board.
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(6) In this section, a recording is made pursuant to permission under
subsection (1) if the recording is —
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(a) an audio or visual recording of proceedings before the
Court or Appeal Board made by means of a recording
device for which that permission was granted; or

[Act 11 of 2022 wef 17/08/2022]

(b) any recording derived directly or indirectly from that audio
or visual recording.

[33/2017]

(7) In this section —

“audio or visual recording” means an audio recording, a visual
recording, or a recording that comprises both an audio
recording and a visual recording, and includes —

(a) any recording of a temporary nature, including (but
not limited to) any such recording for the purposes of
contemporaneous or instantaneous publication or
transmission; and

(b) in relation to proceedings before the Court or an
Appeal Board, an audio or visual recording of —

(1) a person participating in, viewing or listening
to proceedings before the Court or Appeal
Board; or

(i) a person viewing or listening to an audio or
visual recording of proceedings before the

Court or Appeal Board,
[Act 11 of 2022 wef 17/08/2022]
“proceedings before the Court or an Appeal Board” includes
proceedings before the Court or an Appeal Board, or any part
of the proceedings before the Court or Appeal Board,
conducted through any electronic means of communication;

[Act 11 of 2022 wef 17/08/2022]

“recording device” means any audio recorder, electronic device
or other instrument for making an audio or visual recording.

[33/2017]
[Act 11 of 2022 wef 17/08/2022]
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Contemptuous behaviour

54B.—(1) The Court or an Appeal Board may by oral order exclude
from any proceeding before the Court or Appeal Board any person
whose behaviour, in the opinion of the Court or Appeal Board (as the
case may be), constitutes any offence mentioned in the following
paragraphs, whether or not that person is charged with that offence:

(a) an offence under section 54A(4);

(b) any offence under section 175, 178, 179, 180 or 228 of the
Penal Code 1871 that is committed before the Court in that

proceeding.
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(2) Any member or officer of the Court or an Appeal Board, and
any police officer, may take such steps as are reasonably necessary to

enforce an exclusion under subsection (1).
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(3) In this section, “proceeding before the Court or an Appeal
Board” includes proceedings before the Court or an Appeal Board, or
any part of the proceedings before the Court or Appeal Board,

conducted through any electronic means of communication.
[Act 11 of 2022 wef 17/08/2022]

Appeal

55.—(1) An appeal lies to an Appeal Board constituted under this
section from any decision of the Court —

(a) by any person aggrieved by the decision if the amount in
issue on appeal is not less than $450;

(b) 1 all cases involving any decision as to personal status, by
any person aggrieved by the decision;

(c) in all cases relating to maintenance, by any person
aggrieved by the decision;

(d) 1n all cases relating to custody of minor children, by any
person aggrieved by the decision;
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(e) in all cases relating to the disposition or division of
property on divorce or nullification of marriage, by any
party aggrieved by the decision;

(f) to grant or refuse permission to commence or to continue
civil proceedings under section 35A, by the other party in
the civil proceedings; or

[Act 25 of 2021 wef 01/04/2022]

(g) inany other case, with the permission of the Appeal Board.
[Act 25 of 2021 wef 01/04/2022]
(2) No appeal under subsection (1)(a), (b), (c), (d) or (e) lies against
a decision of the Court by consent except with the permission of the
Appeal Board.
[Act 25 of 2021 wef 01/04/2022]
(3) The President of Singapore acting on the advice of the Majlis is
to, at least once in every 3 years, nominate at least 7 Muslims to form
a panel of persons from among whom an Appeal Board of 3 may be
constituted from time to time by the President of the Majlis.
[33/2017]
(4) On any person appealing against a decision of the Court or
applying for permission to appeal in accordance with subsection (1)
or (2), the President of the Majlis is to select 3 persons to form an
Appeal Board to hear such appeal or application for permission to
appeal and is to nominate one of such persons to preside over the
Appeal Board.
[Act 25 of 2021 wef 01/04/2022]
(5) On any appeal, an Appeal Board may confirm, reverse or vary
the decision of the Court, exercise any such powers as the Court could
have exercised, make such order as the Court ought to have made or
order a retrial, or award costs if it thinks fit.

Revision

56.—(1) The President of Singapore may in his or her discretion
call for the record of any proceedings before the Court, the Registrar,
Kadi or Naib Kadi and may refer such record to the Majlis for its
consideration.

(2) The Majlis may after considering the matter recommend that the
decision of the Court, the Registrar, Kadi or Naib Kadi (as the case
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may be) be reversed, altered or modified and the President of
Singapore may thereupon order such decision to be reversed, altered
or modified.

(3) Every decision when so altered or modified is in its altered or
modified form to be held to be valid in all respects as if made by the
Court, the Registrar, Kadi or Naib Kadi whose decision has been
revised.

Decision of Court and Appeal Board to be final

56A. Subject to the provisions of this Act, any decision of the Court
or the Appeal Board is final, and no decision or order of the Court or
the Appeal Board may be challenged, appealed against, reviewed,
quashed or called into question in any court and may not be subject to
any Quashing Order, Prohibiting Order, Mandatory Order or
injunction in any court on any account.

Protection from personal liability

56B.—(1) Subsection (2) applies where an act is done or an
omission is made —

(a) by apresident or member of the Court or an Appeal Board,
or the registrar or a deputy registrar of the Court, in the
discharge of his or her judicial duty, whether or not within
the limits of his or her jurisdiction;

(b) by the Registrar, a Deputy Registrar, a Kadi or a Naib Kadi
in the exercise or purported exercise of any of his or her
functions under this Act;

(c) by an authorised person for the purposes of any
proceedings before the Court or an Appeal Board, or any
mediation or other alternative dispute resolution process
related to those proceedings;

(d) by a child representative appointed to represent the
interests of a child in any proceedings involving the
child, or the custody and welfare of the child —

(1) for the purposes of those proceedings; or
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(i) in any mediation or other alternative dispute
resolution process related to those proceedings;

(e) by an individual (being a registered medical practitioner,
psychologist, counsellor, social worker or mental health
professional) appointed by the Court to examine or assess a
child for the purposes of preparing expert evidence for use
in any proceedings involving the custody or welfare of that
child —

(1) for the purposes of the examination or assessment; or

(i1) for the purposes of preparing the expert evidence for
use in those proceedings; or

(f) by any person in the course of conducting any counselling,
family support programme or activity, or programme for
children under Part 3.

(2) No liability shall lie personally against the person who did the
act or made the omission if the act was done or the omission was
made in good faith and with reasonable care.

(3) No liability shall lie personally against an officer of the Court or
an Appeal Board, or any other person expressly authorised by the
Court or an Appeal Board, charged with the duty of executing any
writ, summons, warrant, order, notice or other mandatory process of
the Court or Appeal Board, for the execution of or attempting to
execute the writ, summons, warrant, order, notice or other mandatory
process, or in respect of any damage caused to any property in
effecting or attempting to effect execution, unless he or she
knowingly acted in excess of the authority conferred upon him or
her by the writ, summons, warrant, order, notice or other mandatory
process.

(4) The officer or other person mentioned in subsection (3) is not
deemed to have acted knowingly in excess of his or her authority
merely by reason of the existence of a dispute as to the ownership of
any property seized under any enforcement order or writ of distress.

(5) No liability shall lie personally against an authorised person for
any loss or damage, suffered by any person by reason of any error or
omission resulting from —
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(a) any malfunction in any electronic means of
communication provided for in this Act, if the
malfunction occurred despite the authorised person
having acted in good faith and with reasonable care to
prevent the malfunction; or

(b) any fault or failure on the part of the person using the
electronic means of communication.

(6) In this section —

(a) a reference to the exercise of a function includes a
reference to the exercise of a power or the performance
of a duty; and

(b) “authorised person” means —

(1) a member or an officer of the Court or an Appeal
Board;

(i1) the registrar or a deputy registrar of the Court;
(111) a mediator appointed by the Court; or

(iv) any other person expressly authorised by the Court or
an Appeal Board to conduct any proceedings before
the Court or Appeal Board, or any mediation or other
alternative dispute resolution process related to those

proceedings.
[Act 11 of 2022 wef 30/11/2022]

PART 4
FINANCIAL PROVISIONS
General Endowment Fund

57—(1) A fund called the General Endowment Fund is
established.

(2) Except as otherwise provided under the provisions of this Act,
the Fund consists of all money and property, movable or immovable,
which by the Muslim law or under the provisions of this Act or rules
made under subsection (6) accrues or is contributed by any person to
the Fund.
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(3) All money and property in the Fund are vested in the Majlis
which is to administer all such money and property in accordance
with the rules made under this Act.

(4) Any investments of assets and funds vested in the Majlis may be
sold, realised and disposed of.

(5) The Majlis may invest any money in the Fund in accordance
with the standard investment power of statutory bodies as defined in
section 33A of the Interpretation Act 1965.

(6) Subject to the provisions of this Act, the Majlis, with the
approval of the Minister, may make rules for the collection,
administration and distribution of all property of the Fund.

Wakaf or nazar am

58.—(1) Where, after 1 July 1968, any Muslim person dies in such
circumstances that, under the provisions of the Muslim law, his or her
property would vest in, or become payable to, the Baitulmal, the
property of that person, pursuant to such provisions, is to vest in and
become payable to the Majlis and form part of the Fund.

(2) Despite any provision to the contrary in any written law or in
any instrument or declaration creating, governing or affecting the
same, the Majlis is to administer all wakaf, whether wakaf ‘am or
wakaf khas, all nazar am, and all trusts of every description creating
any charitable trust for the support and promotion of the Muslim
religion or for the benefit of Muslims in accordance with the Muslim
law to the extent of any property affected thereby and situate in
Singapore.

(3) Section 23 of the Civil Law Act 1909 does not apply to Muslims
who die intestate.

(4) The appointment, on or after 1 October 2017, of a trustee of a
wakaf or nazar am, under an instrument or declaration creating,
governing or affecting the wakaf or nazar am, is void unless the
trustee was appointed with the prior approval in writing of the Majlis.

[33/2017]

(5) The trustees of a wakaf or nazar am appointed under an

instrument or declaration creating, governing or affecting the wakaf
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or nazar am, and any mutawalli appointed under subsection (6), (7) or
(8) for a wakaf or nazar am, must —

(a) manage the wakaf or nazar am subject to the provisions of
this Act;

(b) comply with the provisions of any rules made under
section 145(1) for the purposes of this section and, in the
case of the trustees of a wakaf or a mutawalli appointed for
a wakaf, any rules made under section 64(12); and

(c¢) comply with all the terms and conditions imposed by the
Majlis on the trustees concerning the trustees’
appointments, or on the mutawalli concerning the
mutawalli’s appointment, as the case may be.

[33/2017]

(6) The Majlis has power to remove, and to appoint a mutawalli in
the place of or in addition to, an existing trustee of a wakaf or nazar
am appointed under an instrument or declaration creating, governing
or affecting the wakaf or nazar am, if it appears to the Majlis that —

(a) the wakaf or nazar am has been mismanaged;
(b) the trustee —

(1) has been convicted, on or after 1 October 2017, of
any offence under section 64(11);

(11) has failed to comply with any provision of any rules
made under section 145(1) for the purposes of this
section or, in the case of a trustee of a wakaf, any
rules made under section 64(12); or

(111) has failed to comply with any term or condition
imposed by the Majlis on the trustee concerning the
trustee’s appointment; or

(c) it would be to the advantage of the wakaf or nazar am to
appoint a mutawalli.

[33/2017]

(7) The Majlis has power to appoint a mutawalli for a wakaf or

nazar am if it appears to the Majlis that there is no trustee appointed

for the management of the wakaf or nazar am.
[33/2017]
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(8) The Majlis may at any time remove any mutawalli appointed by
it and appoint another in the mutawalli’s place.

(9) Without limiting subsection (8), the Majlis has power to remove
any mutawalli appointed by the Majlis for a wakaf or nazar am, if it
appears to the Majlis that —

(a) the wakaf or nazar am has been mismanaged;
(b) the mutawalli —

(1) has been convicted, on or after 1 October 2017, of
any offence under section 64(11);

(11) has failed to comply with any provision of any rules
made under section 145(1) for the purposes of this
section or, in the case of a mutawalli appointed for a
wakaf, any rules made under section 64(12); or

(i11) has failed to comply with any term or condition
imposed by the Majlis on the mutawalli concerning
the mutawalli’s appointment; or

(c) it would be to the advantage of the wakaf or nazar am to
appoint another mutawalli.
[33/2017]
(10) A court must not entertain or proceed with any proceedings
relating to the appointment or removal of either of the following:

(a) a trustee of a wakaf or nazar am appointed under an
instrument or declaration creating, governing or affecting
the wakaf or nazar am;

(b) a mutawalli appointed by the Majlis.

[33/2017]

(11) Subsections (4), (5), (6) and (10)(a) apply to a trustee of a
wakaf or nazar am appointed under an instrument or declaration
creating, governing or affecting the wakaf or nazar am, regardless

whether the instrument or declaration was made before, on or after

1 October 2017.
[33/2017]
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Vesting of wakaf and nazar am in Majlis

59. All property subject to section 58 is if situate in Singapore to
vest in the Majlis, without any conveyance, assignment or transfer
whatever, for the purpose of the Baitulmal, wakaf or nazar am
affecting the same.

Restriction on creation of Muslim charitable trust

60.—(1) Whether or not made by way of will or death-bed gift, no
wakaf or nazar made after 1 July 1968 and involving more than
one-third of the property of the person making the same is valid in
respect of the excess beyond such one-third.

(2) Every wakaf khas or nazar made after 1 July 1968 is void
unless —

(a) the President has expressly sanctioned and validated or
ratified the same in writing in accordance with the Muslim
law; or

(b) 1t was made during a serious illness from which the maker
subsequently died and was made in writing by an
instrument executed by the maker and witnessed by
2 adult Muslims one of whom must be a Kadi or Naib Kadi.

(3) If no Kadi or Naib Kadi is available as described in
subsection (2)(b), any other adult Muslim who would not have
been entitled to any beneficial interests in the maker’s estate had the
maker died intestate may be a competent witness.

(4) This section does not operate to render valid any will, death-bed
gift, wakaf or nazar which is invalid under the provisions of the
Muslim law or of any written law.

Income of wakaf or nazar

61.—(1) The income of a wakaf or nazar must be applied in
accordance with the lawful provisions set out in the instrument or
declaration creating, governing or affecting the wakaf or nazar.

(2) Where there is no specific provision in such instrument or
declaration for the expenditure of the wakaf or nazar, the income must
be paid to and form part of the Fund.
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(3) The Majlis may establish and maintain for each wakaf or nazar
am a separate sinking fund for that wakaf or nazar am, for one or more
of the following purposes:

(a) improving or maintaining any immovable property
belonging to that wakaf or nazar am, including carrying
out, in relation to that immovable property, any building
operation, repair, demolition or installation work;

(b) purchasing any property or asset for that wakaf or nazar
am;
(c¢) any other purposes related to that wakaf or nazar am that
may be prescribed by rules made under subsection (6).
[33/2017]
(4) Despite subsections (1) and (2) and any provision to the
contrary in any instrument or declaration creating, governing or
affecting a wakaf or nazar am, the Majlis may direct that a portion of
the net annual income of a wakaf or nazar am be transferred to the
sinking fund established and maintained under subsection (3) for that
wakaf or nazar am.
[33/2017]
(5) The percentage of the net annual income of a wakaf or nazar am
that is to be transferred to the sinking fund under subsection (4) is to
be determined by the Majlis after consulting the mutawalli of the
wakaf or nazar am.
[33/2017]
(6) The Majlis may, with the approval of the Minister, make
rules —

(a) to prescribe the other purposes related to a wakaf or nazar
am for which a sinking fund established or maintained for
that wakaf or nazar am may be used; and

(b) to provide generally for carrying out the purposes of this

section.
[33/2017]

Property and assets of wakaf or nazar am

62.—(1) Subject to this section, the property and assets affected by
any lawful wakaf or nazar am do not form part of the Fund, but must
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be applied pursuant to such wakaf or nazar am and held as segregated
funds.

(2) If from lapse of time or change of circumstances it is no longer
possible beneficially to carry out the exact provisions of any wakaf or
nazar am, the Majlis must prepare a scheme for the application of the
property and assets affected thereby in a manner as closely as may be
analogous to that required by the terms of such wakaf or nazar am and
must apply the same accordingly.

(3) The Majlis may, with the written approval of the Minister, direct
that the property and assets mentioned in subsection (2) are to be
added to and form part of the Fund.

(4) Ifthe terms of any wakaf or nazar am are such that no method of
application of the property and assets affected thereby is specified, or
it is uncertain in what manner the same should be applied, the Majlis
may direct that the property and assets are to be added to and form
part of the Fund.

(5) All instruments creating, evidencing or affecting any wakaf or
nazar am, together with any documents of title or other securities
relating thereto, are to be held and retained by the Majlis.

Construction of instrument

63.—(1) Where any question arises as to the validity of a Muslim
charitable trust or as to the meaning or effect of any instrument or
declaration creating or affecting any Muslim charitable trust, such
question must be determined in accordance with the provisions of the
Muslim law.

(2) If in the opinion of the Majlis the meaning or effect of any
instrument or declaration creating or affecting any wakaf or nazar is
obscure or uncertain, the Majlis may refer the same to the court for
construction of the instrument or declaration, and must act in
accordance with the construction so given by the court.

(3) The court in construing the instrument or declaration is to do so
in accordance with the provisions of the Muslim law and is at liberty
to accept as proof of the Muslim law any definite statement on the
Muslim law made in any of the books referred to in section 114.
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Registration of wakafs

64.—(1) Every wakaf, whether created before or after 1 July 1968,
must be registered at the office of the Majlis.

(2) Application for registration must be made by the mutawalli of
the wakaf.

(3) An application for registration must be made in such form and
manner as the Majlis may require and must contain the following
particulars:

(a) a description of the wakaf properties sufficient for the
identification of the properties;

(b) the gross annual income from the wakaf properties;

(c¢) the amount of rates and taxes annually payable in respect
of the wakaf properties;

(d) an estimate of the expenses annually incurred in the
realisation to the income of the wakaf properties;

(e) the amount set apart under the wakaf for —

(i) the salary of the mutawalli and allowances to the
individuals;

(i1) purely religious purposes;
(111) charitable purposes; and
(iv) pious and any other purposes;
(f) any other particulars required by the Majlis.

(4) Every application must be accompanied by a copy of the wakaf
deed, or if no such deed has been executed or a copy thereof cannot be
obtained, must contain full particulars, as far as they are known to the
applicant, of the origin, nature and objects of the wakaf.

(5) The Majlis may require the applicant to supply any further
particulars or information that the Majlis may consider necessary.

(6) On receipt of an application for registration, the Majlis may,
before the registration of the wakaf, make such inquiries as it thinks
fit in respect of the genuineness and validity of the application and
correctness of any particulars in the application.
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(7) When an application is made by any person other than the
person managing the wakaf property, the Majlis must, before
registering the wakaf, give notice of the application to the person
managing the wakaf property and must hear the person managing the
wakaf property if the person managing the wakaf property desires to
be heard.

(8) In the case of wakafs created before 1 August 1999, every
application for registration must be made within 6 months from that
date; and in the case of wakafs created after that date, within 6 months
from the date of the creation of the wakaf.

(9) The Majlis must maintain a register of wakafs in such manner as
the Majlis may think fit, including in electronic form in a computer, in
which must be entered such particulars as the Majlis may determine.

(10) The Majlis may itself cause a wakaf to be registered or may at
any time amend the register of wakafs.

(11) Any mutawalli of a wakaf who fails to —
(a) apply for the registration of the wakaf;

(b) furnish statements of particulars as required under this
section;

(¢) supply information or particulars as required by the Majlis;

(d) allow inspection of wakaf properties, accounts, records or
deeds and documents relating to the wakaf;

(e) deliver possession of any wakaf property, if ordered by the
Majlis;
(f) carry out the directions of the Majlis; or

(g) do any other act which the mutawalli is lawfully required
to do by or under this section,

shall be guilty of an offence and shall be liable on conviction to a fine
not exceeding $5,000 or to imprisonment for a term not exceeding
12 months or to both and, in the case of a continuing offence, to a
further fine not exceeding $50 for every day or part of a day during
which the offence continues after conviction.
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(12) The Majlis may, with the approval of the Minister, make rules
to provide —

(a) for the preparation of annual statements of accounts,
reports and returns by the mutawallis of wakafs and for
their submission to the Majlis;

(b) for the payment of fees for the inspection of, and extraction
from, the register of wakafs; and

(c) generally for giving full effect to or for carrying out the
purposes of this section.

Estimates

65.—(1) The Majlis must prepare and submit to the Minister not
later than 31 October in each year estimates of all income and
expenditure of the Majlis, including therein estimates of all property
receivable and disposable in kind, in respect of the ensuing year.

(2) The Minister may approve such estimates or may direct that
they be amended.

(3) Upon such approval or amendment the estimates must be
published in the Gazette.

(4) The Majlis may at any time submit to the Minister
supplementary estimates of expenditure in respect of the current
year, or, at any time prior to 31 March in any year, in respect of the
preceding year, and such estimates may be approved or amended, and
must be published in like manner as the annual estimates.

(5) No money may be expended, or property disposed of in kind,
except in accordance with such estimates and upon a voucher signed
by the President or by any member of the Majlis nominated by the

President.
[35/2005]

Expenses of Majlis

66. All costs, charges and expenses of administering the property
and assets vested in the Majlis, including the cost of maintenance and
repair of any immovable property, are to be paid out of the property
and assets of the Fund.
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Bankers

67. The Majlis must appoint bankers to be approved by the Minister
and may operate such account or accounts as may seem proper.

Collection of zakat and fitrah

68.—(1) The Majlis has power to collect zakat and fitrah payable in
Singapore in accordance with the Muslim law.

(2) The power under subsection (1) must not be exercised by the
Majlis until a resolution to that effect has been passed by the Majlis
and approved by the President of Singapore.

(3) On the publication in the Gazette of the resolution mentioned in
subsection (2) and subject to the provisions of the Muslim law, it is
obligatory on all Muslims in Singapore to pay zakat and fitrah in
accordance with the provisions of this Act.

(4) Subject to the provisions of this Act, any zakat or fitrah
collected is to be disposed of by the Majlis in accordance with the
Muslim law.

Rules

69.—(1) The Majlis, with the approval of the Minister, may make
rules for and regulate all matters in connection with the collection,
administration and distribution of zakat and fitrah.

(2) Without limiting subsection (1), the Majlis may, with the
approval of the Minister, make rules —

(a) to prescribe from time to time the amount of zakat and
fitrah to be paid by all Muslims in Singapore;

(b) to provide for the method by which zakat and fitrah must
be collected;

(c) forthe appointment of agents and officers for the collection
of zakat and fitrah; and

(d) to provide penalties for the collection or payment of zakat
and fitrah by or to unauthorised persons.
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Appeal

70.—(1) Any person may make objection to the Majlis against any
demand for payment by the person of zakat and fitrah.

(2) The Majlis is to consider such objection and may order that such
person must pay the amount of zakat and fitrah demanded from the
person, or such lesser amount as to the Majlis seems proper or may
order that such person is not liable in any one or more years to pay
zakat and fitrah or either.

Charitable collection

71.—(1) The Majlis may collect, or may grant licences to any
person or body of persons, authorising him or her or them to collect
moneys or other contributions for any charitable purpose for the
support and promotion of the Muslim religion or for the benefit of
Muslims in accordance with the Muslim law, and may by any such
licence impose such terms as it may think fit.

(2) It1is deemed to be a term of every such licence that the grantee
thereof and every other person authorised thereby to collect moneys
or other contributions must —

(a) issue in respect of every sum so collected a serially
numbered receipt in the prescribed form;

(b) keep true and full accounts of all sums so collected and of
the disposal thereof with all proper vouchers;

(¢) produce on demand the counterfoils of such receipts and all
such accounts and vouchers for inspection and audit by the
Majlis; and

(d) apply and dispose of all sums so collected in accordance
with the terms of such licence or, if no method of disposal
thereof be thereby expressly authorised, pay and account
for the same to the Majlis.

(3) Moneys collected pursuant to this section may be applied for a
specific purpose if the Majlis directs, but must, in default of any such
direction, be added to and form part of the Fund.
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(4) No person may make or take part in any collection of money for
any purpose mentioned in this section except with the express
authority of the Majlis or by virtue of and pursuant to a licence
granted under subsection (1).

Financial provisions with respect to Majlis

72. The financial provisions set out in the First Schedule apply to
the Majlis.
Financial provisions with respect to trust, wakaf, nazar and
mosque

73. The financial provisions set out in the Second Schedule apply to
all mosques and all properties, investments and assets vested in the
Majlis subject to any trust, wakaf or nazar which do not form part of
the Fund.

Annual report

73A. The Majlis must, as soon as practicable after the end of each
financial year, submit to the Minister an annual report on the activities
of the Majlis during the preceding financial year.

PART 5
MOSQUES AND RELIGIOUS SCHOOLS
Majlis to administer mosques

74.—(1) Despite any provision to the contrary in any written
instrument, the Majlis is to administer all mosques in Singapore.

(2) Every mosque, together with any immovable property on which
it stands or which is appurtenant thereto and used for the purposes
thereof, other than State land, is to vest in the Majlis for the purposes
of this Act without any conveyance, assignment or transfer.

(3) The trustees of a mosque appointed under a written instrument,
and any mutawalli appointed under subsection (4), (5) or (6) for a
mosque, must —

(a) manage the mosque subject to the provisions of this Act;
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() comply with the provisions of any rules made under
section 145(1) for the purposes of this section; and

(¢) comply with all the terms and conditions imposed by the
Majlis on the trustees concerning the trustees’
appointments, or on the mutawalli concerning the
mutawalli’s appointment, as the case may be.

[33/2017]

(4) The Majlis has power to remove, and to appoint a mutawalli in

the place of or in addition to, any existing trustee of a mosque

appointed under a written instrument, if it appears to the Majlis
that —

(a) the mosque has been mismanaged;
(b) the trustee —

(1) has failed to comply with any provision of any rules
made under section 145(1) for the purposes of this
section; or

(i1) has failed to comply with any term or condition
imposed by the Majlis on the trustee concerning the
trustee’s appointment; or

(c) it would be to the advantage of the mosque to appoint a
mutawalli.

[33/2017]

(5) The Majlis has power to appoint a mutawalli for a mosque if it

appears to the Majlis that there is no trustee appointed for the

management of the mosque.

[33/2017]

(6) The Majlis may at any time remove any mutawalli appointed by
it and appoint another in the mutawalli’s place.

(7) Without limiting subsection (6), the Majlis has power to remove
any mutawalli appointed by the Majlis for a mosque, if it appears to
the Majlis that —

(a) the mosque has been mismanaged;
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(b) the mutawalli —

(1) has failed to comply with any provision of any rules
made under section 145(1) for the purposes of this
section; or

(i1) has failed to comply with any term or condition
imposed by the Majlis on the mutawalli concerning
the mutawalli’s appointment; or

(c) it would be to the advantage of the mosque to appoint

another mutawalli.
[33/2017]

(8) Despite anything in subsections (4), (6) and (7) and
section 58(6), (8) and (9), the following apply in relation to a
mosque established by a wakaf:

(a) where the appointment of an individual as a trustee or
mutawalli of the mosque is contingent on the appointment
of that individual as a trustee or mutawalli of the wakaf, the
individual is removed as a trustee or mutawalli of the
mosque if the individual is removed under section 58(6),
(8) or (9) as a trustee or mutawalli of the wakaf;

(b) where the appointment of an individual as a trustee or
mutawalli of the wakaf is contingent on the appointment of
that individual as a trustee or mutawalli of the mosque, the
individual is removed as a trustee or mutawalli of the
wakaf'if the individual is removed under subsection (4), (6)

or (7) as a trustee or mutawalli of the mosque.
[33/2017]

(9) Subsections (3), (4) and (8) apply to a trustee of a mosque
appointed under a written instrument, regardless whether the
instrument was made before, on or after 1 October 2017.

[33/2017]

(10) Subsection (8) applies to a trustee of a wakaf appointed under
an instrument or declaration creating, governing or affecting the
wakaf, regardless whether the instrument or declaration was made
before, on or after 1 October 2017.

[33/2017]
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Restriction of new mosque

75.—(1) No person may erect any mosque, or dedicate or otherwise
apply any existing building as or for the purposes of a mosque,
without the written permission of the Majlis.

(2) Such permission must in no case be given unless the site of the
proposed new mosque has been or will, prior to the erection or
dedication thereof, be made a wakaf.

Establishment of Mosque Building and Mendaki Fund

76.—(1) There is established a fund called the Mosque Building
and Mendaki Fund into which must be paid all contributions
authorised under this Act.

(2) All moneys in the Mosque Building and Mendaki Fund are
vested in the Majlis which must administer such moneys in
accordance with the provisions of this Act and any rules made
under section 81.

(3) The Majlis may appoint such agents and officers as may be
necessary for the collection of contributions to the Mosque Building
and Mendaki Fund.

Application of Mosque Building and Mendaki Fund

77.—(1) The moneys in the Mosque Building and Mendaki Fund
are to be used —

(a) for the purpose of building and maintaining mosques, and
premises or facilities for conducting religious education, in
Singapore and for connected purposes, including —

(1) any extension, alteration, reconstruction or
restoration of the whole or part of any existing
mosque, or any existing premises or facilities for
conducting religious education, and any other
building works, that the Majlis may approve; and

(i1) any purchase of any land, obtaining or renewal of
any lease, tenancy or other interest in land, or
obtaining or renewal of a licence to occupy land, that
the Majlis may approve;
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(b) for the payment of contributions to Yayasan Mendaki;

(c) for the funding of religious education in Singapore, subject
to such directions as the Minister may specify from time to
time; and

(d) for the payment of expenses incurred in maintaining and
administering that Fund.
[33/2017]
(2) The Majlis must as soon as practicable pay to Yayasan Mendaki
the net amount of the contributions received for the purpose of
Yayasan Mendaki, after taking into account the appropriate expenses
referred to in subsection (1)(d).

Contributions to Mosque Building and Mendaki Fund

78.—(1) Subject to the provisions of this Act and any rules made
under section 81, every employer of a Muslim employee must pay to
the Mosque Building and Mendaki Fund monthly in respect of each
Muslim employee contributions as set out in the Third Schedule.

(2) Despite the provisions of any written law or any contract to the
contrary, an employer is entitled to recover from the monthly wages
of'a Muslim employee any contributions paid to the Mosque Building
and Mendaki Fund on behalf of the employee.

(3) Any employer who fails to pay the contributions mentioned in
subsection (1) within such time as may be prescribed shall be guilty
of an offence and shall be liable on conviction to a fine not exceeding
$500.

(4) An employer who has recovered any amount from the monthly
wages of an employee in accordance with subsection (2) and fails to
pay such contributions to the Mosque Building and Mendaki Fund
within such time as may be prescribed shall be guilty of an offence
and shall be liable on conviction to a fine not exceeding $2,000.

(5) The Minister may, by notification in the Gazette, vary the
amount of contributions payable by an employer in respect of each
Muslim employee and may prescribe different amounts of
contributions payable by the employer in respect of different
classes of Muslim employees.

Informal Consolidation — version in force from 30/11/2022





Administration of
2020 Ed. Muslim Law Act 1966 74

(6) Without affecting subsections (1) and (2) —

(a) an employee may at any time contribute voluntarily to the
Mosque Building and Mendaki Fund a sum in addition to
that referred to in subsection (1) as payable by his or her
employer; or

(b) an employee who desires to have contributions in excess of
the amount deducted from his or her monthly wages by his
or her employer may give to his or her employer written
notice to that effect and thereafter, so long as he or she is
employed by the employer, the employer may make such
deduction from the employee’s wages for each month until
such time, not being less than 6 months from the date of
giving such notice, as the employee gives further written
notice to his or her employer of his or her desire to cease to
have such excess monthly contributions deducted from his
or her wages.

(7) The employer must pay the amount of excess deductions under
subsection (6) to the Mosque Building and Mendaki Fund in addition
to the appropriate monthly contributions.

(8) Any contribution recoverable from the wages of an employee in
accordance with subsection (1) must be recovered by the employer
from the wages in respect of which the contribution is payable at the
time of payment of those wages or within such time as may be
prescribed and not otherwise.

(9) Any excess contributions paid into the Mosque Building and
Mendaki Fund under subsection (7) is, unless the employee making
the contribution otherwise indicates, deemed to be for the purpose of
building mosques.

Muslim employee may decide not to pay contributions

79.—(1) A Muslim employee who does not wish his or her
employer to pay contributions to the Mosque Building and Mendaki
Fund on his or her behalf may exercise an option in such form as the
Majlis may require for his or her employer not to pay contributions to
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the Mosque Building and Mendaki Fund on his or her behalf during
any period specified by the Muslim employee in the form.
[33/2017]
(2) Where a Muslim employee has made an option under
subsection (1), the Majlis is to issue him or her with a certificate to
that effect.

(3) The employee must forthwith notify his or her employer to that
effect and thereupon the employer ceases to be liable to contribute to
the Mosque Building and Mendaki Fund under section 78 in respect
of that employee for such period the certificate is in force.

(4) Where an employee has exercised an option under
subsection (1), his or her employer is liable, on the expiry of the
period for which the certificate is in force, to pay contributions to the
Mosque Building and Mendaki Fund in respect of that employee,
unless that employee again exercises an option under subsection (1)

and a fresh certificate is issued under subsection (2).
[33/2017]

Contributions from other persons

80.—(1) Despite section 78, the Majlis may receive contributions
to the Mosque Building and Mendaki Fund from any Muslim person.

(2) Nothing in this Act is to be construed as precluding the Majlis
from receiving contributions to the Mosque Building and Mendaki
Fund from any person who is not of the Muslim faith.

Power to make rules

81.—(1) The Majlis may, with the approval of the Minister, make
such rules as are necessary or expedient for the purpose of carrying
out the provisions of this Act relating to the Mosque Building and
Mendaki Fund.

(2) Without limiting subsection (1), such rules may —

(a) provide for the manner of payment and collection of
contributions to the Mosque Building and Mendaki Fund
and any matters incidental thereto;
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(b) exempt employers from paying contributions to the
Mosque Building and Mendaki Fund in respect of such
categories of Muslim employees as the Majlis may
determine;

(c) provide for the return of contributions or any part of such
contributions paid in error;

(d) provide for the payment of contributions or any part of
such contributions omitted to be paid in error;

(e) provide for the keeping of books, accounts or records by
employers;

(f) prescribe the evidence to be produced and the person,
officer or authority to whom such evidence is to be
produced for the purposes of this Part;

(g) prescribe the procedure to be followed when contributions
are paid into the Mosque Building and Mendaki Fund;

(h) provide, in cases where an employee is employed
concurrently by 2 or more employers, the extent of the
obligation of such employers as to payment of
contributions to the Mosque Building and Mendaki Fund;

(i) prescribe the procedure to be followed when voluntary
contributions are paid to the Mosque Building and
Mendaki Fund;

(/) prescribe the manner in which the moneys in the Mosque
Building and Mendaki Fund may be applied for or in
respect of the purposes specified in section 77(1), and
generally for the administration of such moneys;

(k) prescribe the returns to be made and the forms and registers
to be used in the carrying out of the provisions of this Part;
and

(/) prescribe anything which under this Part may be prescribed
by the Majlis.
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Repair

82.—(1) It is the duty of the mutawallis of a mosque to ensure that
the mosque is kept in a proper state of repair and that the mosque and
the compounds thereof are maintained in a proper state of cleanliness.

[33/2017]

(2) The Majlis may raise and apply, or authorise the raising and
application by the mutawallis of, special funds for the purpose of such
repairs and maintenance, or may authorise the payment of the cost of
such repairs and maintenance from the Fund.

[33/2017]

(3) Itis the duty of the mutawallis promptly to inform the Majlis of
any want of repair of the mosque, and to effect or supervise any
repairs as agent for and on behalf of the Majlis.

[33/2017]

(4) No material alteration to the structure of any mosque may be
made without the written permission of the Majlis.

(5) The Majlis may direct the mutawallis to keep any mosque for

which they are responsible in a proper state of repair.
[33/2017]

Boundary of daerah masjid

83.—(1) The Majlis has the power at any time to determine the
boundaries of any daerah masjid and to amend or alter such
boundaries.

(2) Any dispute as to the boundaries of a daerah masjid must be
referred to the Legal Committee for its opinion.
Register of pegawai masjid

84.—(1) The Majlis must maintain a register showing the pegawai
masjid of every mosque in Singapore.

(2) It is the duty of every mutawalli promptly to inform the Majlis
of any vacancy or change in the pegawai masjid relating to the
mutawalli’s mosque.
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Appointment of pegawai masjid

85.—(1) Itis the duty of the Legal Committee, upon learning of any
vacancy or impending vacancy in the office of Imam in any mosque
in Singapore, to make enquiry for possible candidates for such
appointment, and, after due examination of the qualifications of such
possible candidates, to submit a list of suitable candidates to the
Majlis.

(2) The Majlis must, after considering the list submitted by the
Legal Committee and after such enquiries as it thinks fit, appoint an
Imam to fill the vacancy.

(3) The mutawalli of a mosque may appoint the Khatib, Bilal or
Noja of the mosque.

(4) The pegawai masjid of a mosque are deemed to be public
servants for the purposes of the Penal Code 1871.

Rules for appointment of jawatankuasa masjid
86.—(1) The Majlis may make rules for —

(a) the appointment of a jawatankuasa masjid;
[Act 11 of 2022 wef 17/08/2022]
(b) prescribing the manner in which the members of a
jawatankuasa masjid are to be appointed; and
[Act 11 of 2022 wef 17/08/2022]
(c) prescribing the duties and functions of a jawatankuasa
masjid.
[Act 11 of 2022 wef 17/08/2022]
(2) The jawatankuasa masjid in conjunction with the local pegawai
masjid are to —

(a) be responsible for the proper conduct and good order of the
mosque and all Muslim burial grounds within their daerah
masjid; and

(b) give due and prompt information to the Majlis of all

matters arising in the daerah masjid and requiring the

attention of the Majlis.
[Act 11 of 2022 wef 17/08/2022]

[Act 11 of 2022 wef 17/08/2022]
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Religious school

87.—(1) The control of Muslim religious schools is vested in the
Majlis.
(2) The Majlis has power to register and to control the conduct of

Muslim religious schools and to approve the curricula of instruction
in such schools.

(3) The Majlis has power to control the establishment of any private
Muslim religious school and to refuse permission for any such school
to be established and to approve any regulations made by any person
in charge of such school for its administration.

(4) The Majlis has power to authorise any public officer to inspect
any Muslim religious school in order to satisfy himself or herself that
all the requirements of the Majlis are being complied with.

(5) The Majlis has power to order any person employed or to be
employed as a teacher at any private religious school to submit to a
test conducted by a board appointed by the Majlis.

(6) If any person fails to pass the test mentioned in subsection (5),
the Majlis has power to forbid his or her employment as a teacher at
the school.

(7) The Majlis has power to order the closure of any religious
school which the board may consider unsatisfactory.

(8) An appeal lies from any act, order or direction of the Majlis
under this section to the Minister.

(9) The Majlis may, with the approval of the Minister, make rules
for carrying out the purposes of this section, including rules to
prescribe the fees to be charged by the Majlis for the performance of

its functions under this section.
[Act 11 of 2022 wef 17/08/2022]

Grant to religious school

88. Any grant made by the Government to Muslim religious
schools is to be administered by the Majlis in accordance with rules
made by the Majlis and approved by the Minister responsible for
education.
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PART 5A
HALAL AND HAJ MATTERS
Halal certificates

88A.—(1) The Majlis may issue halal certificates in relation to any
product, service or activity and regulate the holders of such
certificates to ensure that the requirements of the Muslim law are
complied with in the production, processing, marketing or display of
that product, the provision of that service or the carrying out of that
activity.

(2) An application for a halal certificate must be in such form as the
Majlis may require.

(3) The Majlis may —

(a) in issuing a halal certificate, impose any condition or
limitation that the Majlis thinks fit, which may be different
for different halal certificates that relate to different
products, services or activities; and

(b) vary, remove or add to any condition or limitation
mentioned in paragraph (@) at any time.
[Act 11 of 2022 wef 17/08/2022]
(3A) Without affecting subsection (3), the Majlis may, in issuing a
halal certificate —

(a) require an applicant to undergo either or both of the
following services performed by or under the supervision
of the Majlis:

(1) a service to verify that food provided or to be
provided to Muslims complies with halal
requirements or other requirements in relation to
halal certification;

(i) a service for the cleansing of food utensils and
crockery in accordance with Islamic rituals; and

(b) provide either or both of these services to the applicant

upon the payment of the prescribed fees.
[Act 11 of 2022 wef 17/08/2022]
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(4) The Majlis may, by notification in the Gazette, specify any
certification mark of the Majlis for use in relation to any product,
service or activity in respect of which it has issued a halal certificate
under subsection (1).

(5) Any person who, without the approval of the Majlis —

(a) 1ssues a halal certificate in relation to any product, service
or activity; or

(b) uses any specified halal certification mark or any
colourable imitation thereof,

shall be guilty of an offence and shall be liable on conviction to a fine
not exceeding $10,000 or to imprisonment for a term not exceeding
12 months or to both.

(6) The Majlis may, in granting approval to any person to issue any
halal certificate or to use any specified halal certification mark,
impose such condition as it thinks fit and may at any time vary,
remove or add to such condition.

(7) The Majlis may revoke or suspend its approval granted to any
person to issue any halal certificate or to use any specified halal
certification mark if that person fails to comply with any condition
imposed under subsection (6).

(8) Any person aggrieved by any decision of the Majlis made under
this section may appeal to the Minister whose decision is final.
Regulation of Haj services and goods

88B. The Majlis may regulate any person providing goods or
services for the purposes of the Haj —

(a) to ensure that the requirements of the Muslim law are
complied with in relation to the provision of those goods or
services;

(b) to safeguard the safety and welfare of persons to whom
those goods or services are provided; and

(c) to promote the proper administration of any matter relating
to the Haj.
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Rules to regulate halal and Haj matters

88C.—(1) The Majlis may, with the approval of the Minister, make
rules for carrying out the purposes and provisions of this Part.

(2) Without limiting subsection (1), the Majlis may, with the
approval of the Minister, make rules for or in respect of the following
matters:

(a) toregulate the use and issue of halal certificates and the use
of specified halal certification marks;

(b) torequire travel agents to obtain the approval of the Majlis
to provide goods or services for the purposes of the Haj and
to provide for the withdrawal of such approval in certain
circumstances;

(c) to require travel agents providing goods or services for the
purposes of the Haj to maintain accounts for clients’
money received in respect of those goods or services and to
regulate the particulars, report and other information to be
kept and furnished in relation to such accounts;

(d) to regulate the number of persons to whom travel agents
may provide goods or services for the purposes of the Haj;

(e) to provide that any contravention of any of such rules shall
be an offence punishable with a fine not exceeding $10,000
or with imprisonment for a term not exceeding 12 months
or with both;

(f) to prescribe fees and charges for the purposes of this Part.
(3) In this section, “travel agent” means a person who holds a
licence granted under the Travel Agents Act 1975.
Offences by bodies corporate, etc.

88D.—(1) Where an offence under this Part or the rules made
thereunder committed by a body corporate is proved —

(a) to have been committed with the consent or connivance of
an officer; or

(b) to be attributable to any neglect on his or her part,
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the officer as well as the body corporate shall be guilty of the offence
and shall be liable to be proceeded against and punished accordingly.

(2) Where the affairs of a body corporate are managed by its
members, subsection (1) applies in relation to the acts and defaults of
a member in connection with his or her functions of management as if
he or she were a director of the body corporate.

(3) Where an offence under this Part or the rules made thereunder
committed by a partnership is proved —

(a) to have been committed with the consent or connivance of
a partner; or

(b) to be attributable to any neglect on his or her part,

the partner as well as the partnership shall be guilty of the offence and
shall be liable to be proceeded against and punished accordingly.

(4) Where an offence under this Part or the rules made thereunder
committed by an unincorporated association (other than a
partnership) is proved —

(a) to have been committed with the consent or connivance of
an officer of the unincorporated association or a member of
its governing body; or

(b) to be attributable to any neglect on the part of such officer
or member,

the officer or member as well as the unincorporated association shall
be guilty of the offence and shall be liable to be proceeded against and
punished accordingly.

(5) In this section —

“body corporate” includes a limited liability partnership which
has the same meaning as in section 2(1) of the Limited
Liability Partnerships Act 2005;

“officer” —

(a) 1n relation to a body corporate, means any director,
partner, member of the committee of management,
chief executive, manager, secretary or other similar
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officer of the body corporate and includes any person
purporting to act in any such capacity; or

(b) in relation to an unincorporated association (other
than a partnership), means the president, the
secretary, or any member of the committee of the
unincorporated association, or any person holding a
position analogous to that of president, secretary or
member of a committee and includes any person
purporting to act in any such capacity;

“partner” includes any person purporting to act as a partner.

(6) The Majlis may, with the approval of the Minister, make rules to
provide for the application of any provision of this section, with such
modifications as may be appropriate, to any body corporate or
unincorporated association formed or recognised under the law of a
territory outside Singapore.

Composition of offences

88E.—(1) The Majlis may compound any offence under this Part or
the rules made thereunder which is prescribed as a compoundable
offence by collecting from a person reasonably suspected of having
committed the offence a sum not exceeding —

(a) one half of the amount of the maximum fine that is
prescribed for the offence; or

(b) $2,000,
whichever is the lower.

(2) On payment of the sum of money, no further proceedings are to
be taken against that person in respect of the offence.

(3) The Majlis may, with the approval of the Minister, make rules to
prescribe the offences which may be compounded.

(4) All sums collected under this section must be paid into the

Consolidated Fund.
[33/2017]
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PART 6
MARRIAGE AND DIVORCE
Application
89. The provisions of this Part apply only to marriages, both of the
parties to which profess the Muslim religion and which are
solemnised in accordance with the Muslim law.

Appointment of Registrar of Muslim Marriages

90.—(1) The President of Singapore may appoint either by name or
office any male Muslim of good character and position and of suitable
attainments to be the Registrar of Muslim Marriages.

(2) The appointment must be notified in the Gazette.

(3) The President of Singapore may at any time by notification in
the Gazette cancel the appointment.
Appointment of Kadis and Naib Kadis

91.—(1) Subject to section 146, the President of Singapore may
appoint suitable male Muslims of good character and position and of
suitable attainments to be Kadis or Naib Kadis.

(2) The President of Singapore may appoint 2 or more Kadis or
Naib Kadis for the same district or place.

(3) The letter of appointment must —
(a) be in such form as the President of Singapore directs;
(b) be signed by the President of Singapore;
(c) state either —

(1) that the person named therein is appointed to be a
Kadi or Naib Kadi for a particular district or place, of
which the limits must be strictly defined; or

(i1) that the person named therein is appointed to be a
Kadi or Naib Kadi for particular schools of law
(Mazhabs); and
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(d) state the period the person named therein is appointed to be
a Naib Kadi.

(4) The appointment of a Kadi or Naib Kadi must be notified in the
Gazette.

(5) The President of Singapore may at any time by notification in
the Gazette cancel such appointment.

(6) In the event of a Kadi or Naib Kadi temporarily leaving
Singapore or being temporarily incapacitated from performing the
duties of his office, the President of Singapore may appoint a suitable
person to officiate in his appointment.

(7) The jurisdiction, authority and powers of any Kadi or Naib Kadi
are such as are conferred by this Act.

(8) The President of Singapore may, by the terms of the letter of
appointment of any Kadi or Naib Kadi, restrict the exercise of any
powers which would otherwise be conferred on the Kadi or Naib Kadi
by this Act.

Deputy Registrars of Muslim Marriages
92.—(1) Every Kadi and Naib Kadi —

(a) is a Deputy Registrar of Muslim Marriages; and

(b) must use a seal bearing such inscription in the Malay
language as the Registrar approves.

(2) In the event of a Kadi or Naib Kadi leaving the district within
which he is appointed to act, or ceasing to hold his appointment, or
dying, his books and seals of office must forthwith be returned to, or
taken possession of by, the Registrar.

Registers

93. Every Kadi and Naib Kadi must keep such books and registers
as are prescribed.
Betrothal

94.—(1) If any person has, either orally or in writing, and either
personally or through an intermediary, entered into a contract of
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betrothal in accordance with the Muslim law, and subsequently
refuses without lawful reason to marry the other party to such
contract, such other party being willing to perform the same, the party
in default is liable —

(a) to pay to the other party the sum which it is agreed in the
contract by which the marriage was arranged is to be paid
by the party in breach of the contract; and

(b) 1f a male, to pay as damages the amount expended in good
faith in preparation for the marriage, or if a female, to
return the betrothal gifts (if any) or the value thereof and to
pay as damages the amount expended in good faith in
preparation for the marriage.

(2) The payments and return of gifts mentioned in subsection (1)
may be recovered by action in the Syariah Court.

Marriage preparation programme

94A.—(1) This section applies to every person within a class of
persons prescribed by rules made under section 145 as persons who
must attend a marriage preparation programme.
[33/2017]
(2) An application cannot be made to a Kadi or Naib Kadi for the
solemnisation of the marriage of a person to whom this section
applies, unless the person satisfies the Kadi or Naib Kadi (as the case
may be) that the person, and the other party to the proposed marriage,
have attended together and completed a marriage preparation
programme.
[33/2017]
(3) In this section, “marriage preparation programme” means a
marriage preparation programme which satisfies the description

specified in the rules made under section 145.
[33/2017]

Consent to application for solemnisation of marriage of minor

94B.—(1) An application cannot be made to a Kadi or Naib Kadi
for the solemnisation of the marriage of a minor without the consent
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of the appropriate person or persons mentioned in the
Fourth Schedule.
[33/2017]
(2) If a Kadi or Naib Kadi is satisfied that the consent of an
appropriate person mentioned in the Fourth Schedule cannot be
obtained by reason of that person being absent, inaccessible or under
any disability, the Kadi or Naib Kadi —

(a) must dispense with the consent of that person, if the
consent of any other person is required; and

(b) may dispense with the consent of that person, if the consent
of no other person is required.

[33/2017]

(3) If an appropriate person mentioned in the Fourth Schedule

refuses to give that person’s consent, a Kadi or Naib Kadi may, on an

application to the Kadi or Naib Kadi, dispense with the consent of that
person.

[33/2017]

(4) Before dispensing with the consent of a person mentioned in

subsection (3), the Kadi or Naib Kadi must give that person an

opportunity to show cause why that person’s consent should not be

dispensed with.
[33/2017]

Solemnisation of marriage

95.—(1) Subject to the provisions of this Act, a marriage may be
solemnised according to the Muslim law —

(a) by the wali of the woman to be wedded;

(b) by a Kadi or Naib Kadi, at the request of the wali of the
woman to be wedded; or

(¢) by a Kadi, where —
(1) there is no wali of the woman to be wedded; or

(i1) the wali of the woman to be wedded refuses his
consent to the marriage, on grounds that the Kadi

does not consider satisfactory.
[33/2017]
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(2) On or after 22 October 2018, both of the following conditions
must be satisfied before the wali of the woman to be wedded can
solemnise the marriage:

(a) the parties to be wedded have applied to a Kadi or Naib
Kadi for, and he has given, his written consent to the
solemnisation of the marriage by the wali;

(b) aKadi or Naib Kadi is present during the solemnisation of
the marriage by the wali.

[33/2017]
(3) Before solemnising a marriage or giving his written consent to
the solemnisation of a marriage by a wali, a Kadi or Naib Kadi must
satisfy himself after inquiry that there is no lawful obstacle, according

to the Muslim law or this Act, to the marriage.
[33/2017]
(4) For the purpose of any inquiry, a Kadi or Naib Kadi may issue a
summons requiring any person to appear before him to give evidence

or to produce a document.

Restriction on solemnisation of marriage

96.—(1) No marriage may be solemnised under this Act unless all
the conditions necessary for the validity thereof, in accordance with
the Muslim law and the provisions of this Act, are satisfied.

(2) No marriage may be solemnised under this Act if the man to be
wedded is married to any person other than the other party to the
intended marriage, except —

(a) by a Kadi; or

(b) with the written consent of a Kadi, by the wali of the
woman to be wedded.

(3) Before solemnising a marriage or giving his written consent to
the solemnisation of a marriage under subsection (2), the Kadi must
satisfy himself after inquiry that there is no lawful obstacle according
to the Muslim law or this Act to such marriage.

(4) No marriage may be solemnised under this Act if at the date of
the marriage either party is below 18 years of age.
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(5) Despite subsection (4), a Kadi may in special circumstances
solemnise the marriage of a girl who is below 18 years of age but has
attained the age of puberty.

Marriage of janda
97.—(1) Where the woman to be wedded is a janda —

(a) she must not be married to any person other than the
husband from whom she was last divorced, at any time
prior to the expiration of the period of iddah, which must
be calculated in accordance with the Muslim law;

(b) she must not be married unless she has previously
produced —

(1) a certificate of the death of her late husband;

(i1) a certificate of divorce lawfully issued under the law
for the time being in force;

(ii1) a certified copy of the entry relating to such divorce
in the appropriate register of divorces; or

(iv) a certificate, which may upon her application be
granted after inquiry by the Syariah Court, to the
effect that she is a janda; and

(c) if the divorce was by 3 talak, she must not be remarried to
her previous husband, unless prior to the marriage she has
been lawfully married to some other person and such
marriage has been consummated and later lawfully
dissolved.

(2) The Syariah Court may, if it is satisfied that there has been any
collusion between the previous husband and the other person to
whom the woman was married after the 3 talak, annul the remarriage
with the previous husband mentioned in subsection (1)(c).

98. [Repealed by Act 29 of 2008]

Copy of certificate to be sent to Registrar

99. Every Kadi and Naib Kadi must, within one week of the
registration of a marriage or revocation of divorce, send a copy of the
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certificate of marriage or revocation of divorce (as the case may be) to
the Registrar.

Registers of Marriages, Divorces and Revocation of Divorces
100.—(1) The Registrar —

(a) must maintain a Register of Marriages containing such
records and information as the Registrar may determine on
every marriage solemnised and registered under this Act;
and

(b) may keep the Register of Marriages in such form as the
Registrar may determine.
[33/2017]
(2) The Registrar —

(a) must maintain a Register of Revocation of Divorces
containing such records and information as the Registrar
may determine on every revocation of divorce registered
under this Act; and

(b) may keep the Register of Revocation of Divorces in such
form as the Registrar may determine.
[33/2017]
(3) The registrar of the Syariah Court —

(@) must maintain a Register of Divorces containing the copies
of the certificates of divorce issued by that Court; and

(b) may keep the Register of Divorces in the form that the
registrar of the Syariah Court may determine.
[Act 11 of 2022 wef 30/11/2022]

(4) [Deleted by Act 11 of 2022 wef 30/11/2022]

Cancellation or rectification of entry in register or certificate,
etc.

101.—(1) If it appears that any entry in any Register of Marriages
or Register of Revocation of Divorces kept or a certificate of marriage
or certificate of revocation of divorce issued under this Act has been
made or issued in error or contains any error that might be corrected,
the Registrar or any person affected by such error may apply to the
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Syariah Court for the cancellation of the certificate or rectification of
such entry.

(2) If it appears that any entry in the Register of Divorces or a
certificate of divorce issued under this Act has been made or issued in
error or contains any error that might be corrected, any person
affected by such error may apply to the Syariah Court for the
cancellation of the certificate or rectification of such entry.

(3) The Syariah Court may, after such inquiry as it thinks proper,
order the cancellation of the certificate or rectification of the entry
accordingly.

(4) If it appears that any decree or order of the Syariah Court under
this Act has been made or issued in error or contains any error that
might be corrected, the Court may, on its own motion or upon the
application of any person affected by such error, order the
rectification of such error.

(5) Any person may be ordered to surrender any document to the
Registrar or any president of the Syariah Court for cancellation or
rectification in consequence of any such order.

(6) Ifthe Registrar is satisfied by statutory declaration or otherwise
that any certificate of marriage or certificate of revocation of divorce
contains any clerical or typographical error, the Registrar may, in the
presence of the persons named in the certificate, or, if they are absent,
in the presence of 2 credible witnesses, rectify such certificate.

(7) The Registrar must —

(a) sign and date any correction made in the certificate of
marriage or the certificate of revocation of divorce (as the
case may be); and

(b) authenticate any correction made in the Register of
Marriages or Register of Revocation of Divorces (as the
case may be).

[33/2017]
(8) Every rectification made under subsection (6) must be attested
by the witnesses in whose presence it was made.
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Registration of marriage, divorce or revocation of divorce
compulsory

102.—(1) A Kadi or Naib Kadi —

(a) must register a marriage (which was solemnised by him or
in his presence) immediately after the solemnisation of the
marriage; and

(b) may, at his option, register, or solemnise and register, a
marriage —

(1) at his house or office;

(i1) at the house of the parties, or one of the parties, to the
marriage; or

(111) at any other place proposed by the parties to the
marriage.
[33/2017]
(2) Inthe case of every revocation of divorce effected in Singapore,
the husband and wife must —

(a) attend personally within 7 days beginning on the date of
the revocation of divorce at the office of a Kadi;

(b) furnish such particulars as are required by the Kadi for the
due registration of such revocation of divorce; and
(c) apply for the registration of such revocation of divorce.
[33/2017]
[Act 11 of 2022 wef 30/11/2022]

(3) A Kadi must not register any revocation of divorce unless he is
satisfied after inquiry that the parties have consented to the
registration thereof.

(4) Where, on an application for the registration of a revocation of
divorce, the Kadi is not satisfied that both the parties have consented
to the registration thereof, the Kadi must refer the application to the
Syariah Court and the Syariah Court may make such decree or order
as 1s lawful under the Muslim law.

(5) In the case of every divorce effected in Singapore, the husband
and wife must attend personally at the Syariah Court within 7 days
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beginning on the date of the divorce, or such extended time as the
Syariah Court thinks fit, and —

(a) furnish such particulars as are required by the Syariah
Court; and

(b) apply for a decree or order for divorce.
[33/2017]

[Act 11 of 2022 wef 30/11/2022]

Signing of register and inquiry by Kadi

103.—(1) Where a marriage has been solemnised by a Kadi or Naib
Kadi, or by the wali of the woman to be wedded in the presence of a
Kadi or Naib Kadi, the Kadi or Naib Kadi must register the marriage
by entering the particulars of the marriage in the Register of
Marriages and in the certificate of marriage.

[33/2017]

(2) Subject to section 102, a Kadi may, at any time within 7 days
after a revocation of divorce, register the revocation of divorce by
entering the particulars of the revocation of divorce in the Register of
Revocation of Divorces and in the certificate of revocation of divorce.

[33/2017]

(3) The entry must be signed by the Kadi or Naib Kadi and by such

of the parties and by such number of witnesses as are prescribed.

(4) Before making any entry, the Kadi or Naib Kadi must make
such inquiries as he considers necessary to satisfy himself as to the
validity of the marriage or revocation of divorce.

(5) For the purpose of such inquiries, the Kadi or Naib Kadi may
issue a summons requiring any person to appear before him to give
evidence or to produce any document.

(6) Every person so summoned is legally bound to comply with
such summons.
Refusal to register marriage or revocation of divorce

104.—(1) Every Kadi or Naib Kadi who refuses to register a
marriage and every Kadi who refuses to register a revocation of
divorce must record his reasons for such refusal in a book to be kept
for that purpose.
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(2) The Kadi or Naib Kadi must forthwith inform the Registrar and
all other Kadis and Naib Kadis in Singapore in the prescribed form of
his decision.

(3) Upon payment of the prescribed fee, the Kadi or Naib Kadi must
give a copy of his reasons for refusal to the applicant for registration.

Appeal

105. An appeal from the decision of a Kadi or Naib Kadi under this
Act lies to an Appeal Board constituted under section 55 and that
section applies, with the necessary modifications, to an appeal from
the decision of a Kadi or Naib Kadi as they apply to an appeal from a
decision of the Syariah Court.

Where Appeal Board orders registration

106.—(1) If the Appeal Board on appeal orders the marriage or
revocation of divorce to be registered, the necessary entries must as
soon as possible be made by the Kadi or Naib Kadi.

(2) An entry must be made in the Register of Marriages or Register
of Revocation of Divorces (as appropriate) showing that the marriage
or revocation of divorce was registered by order of the Appeal Board

on appeal, and must be authenticated by the person making the entry.
[33/2017]

Extended time for registration of revocation of divorce

107. Any revocation of divorce which has not been registered
within the time prescribed by section 102 may, with the Registrar’s
written consent and subject to section 102(3) and (4), be registered by

a Kadi within 3 months from the date of such revocation of divorce.
[33/2017]

Copy of entry to be given to parties

108. On the completion of the registration of any marriage or
revocation of divorce, the Kadi or Naib Kadi (as the case may be)
must give to each of the parties a copy of the certificate of marriage or
certificate of revocation of divorce duly signed and sealed with his
seal of office.
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Legal effect of registration of marriage, divorce or revocation
of divorce

109. Nothing in this Act is to be construed to render valid or invalid
merely by reason of its having been or not having been registered any
Muslim marriage, divorce or revocation of divorce which otherwise
is invalid or valid.

Marriages, divorces and revocation of divorces using electronic
means of communication

109A.—(1) Despite anything in section 95(2)(b) or (4), 101(6) or
(8), 102(1)(a) or (2)(a) or 103(1), (3) or (5) requiring, or relating to,
the presence or appearance of any person to perform any act, or to
witness or attest the doing of anything under any of those provisions,
such person is taken to be present or to appear for that purpose if —

(a) the person, with the permission of the Registrar, attends
and performs that act, or witnesses or attests the doing of
that thing, through the use of a live video link or live
television link that is created using any electronic means of
communication approved by the Registrar;

(b) the person complies with such conditions that the Registrar
considers necessary or expedient to impose relating to the
use of the electronic means of communication;

(c) the Registrar is satisfied that there are sufficient
administrative and technical facilities and arrangements
made at the place where the person is located; and

(d) all of the following persons are in Singapore:

(1) inrelation to a marriage to which this Part applies —
both parties to the marriage, the witnesses (if
required) and the wali (if any) of the woman to be

wedded;
(i1) 1n relation to a revocation of divorce to which this
Part applies — both parties to the revocation of

divorce and the witnesses (if required).

(2) Despite section 49(6), the requirement for an entry in the
Register of Divorces to be signed by the persons mentioned in that
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provision is deemed to be satisfied if the persons each sign the
document required by the registrar of the Syariah Court, when
communicating with one another using any electronic means of
communication in accordance with this section.

(3) Despite section 102(1)(b) requiring any registration, or
solemnisation and registration, of a marriage to be conducted at
any place mentioned in that provision, that registration, or
solemnisation and registration, may be conducted using any
electronic means of communication in accordance with this section.

(4) Despite section 102(5) requiring the presence of any person to
perform any act, such person is taken to be present for that purpose
if —

(a) the person, with the permission of the senior president of
the Court, attends and performs that act through the use of
a live video link or live television link that is created using
any electronic means of communication approved by the
senior president of the Court;

(b) the person complies with such conditions that the senior
president of the Court considers necessary or expedient to
impose relating to the use of the electronic means of
communication; and

(c) the senior president of the Court is satisfied that there are
sufficient administrative and technical facilities and
arrangements made at the place where the person is
located.

(5) Despite section 103(3), the requirement for an entry in the
Register of Marriages, certificate of marriage, Register of Revocation
of Divorces or certificate of revocation of divorce (as the case may
be) to be signed by the persons mentioned in that provision is deemed
to be satisfied if the persons each sign the document required by the
Registrar, when communicating with one another using any

electronic means of communication in accordance with this section.
[Act 11 of 2022 wef 30/11/2022]
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Making of statutory declarations

109B. Despite section 11(1)(b) of the Oaths and Declarations
Act 2000, a statutory declaration required for any purpose in
section 43(b) or 109A may be made by a person appearing before
another person, who is empowered under any written law to take or
receive the statutory declaration, using any electronic means of
communication —

(a) in the case of a statutory declaration required for any
purpose in section 43(b) or 109A(2) or (4) — approved by
the senior president of the Court; and

(b) in the case of a statutory declaration required for any
purpose in section 109A(1), (3) or (5) — approved by the

Registrar.
[Act 11 of 2022 wef 30/11/2022]

PART 7
PROPERTY
Saving of distribution of Muslim estate by will

110. Nothing in this Act is to be held to prevent any Muslim person
directing by his or her will that his or her estate and effects must be
distributed according to the Muslim law.

Disposition by will, etc., to be in accordance with Muslim law

111.—(1) Despite anything in the provisions of the English law or
in any other written law, no Muslim domiciled in Singapore may,
after 1 July 1968, dispose of his or her property by will except in
accordance with the provisions of and subject to the restrictions
imposed by the school of Muslim law professed by him or her.

[33/2017]

(2) Nothing in this section affects —

(a) the provisions of the Wills Act 1838, other than section 3
thereof;

(b) the provisions of the Insurance Act 1966;
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(c) the provisions of the Probate and Administration Act 1934;
or

(d) the will of a Muslim dying before 1 July 1968.
[33/2017]

Distribution of Muslim estate to be according to Muslim law

112.—(1) In the case of any Muslim person domiciled in Singapore
dying intestate, the estate and effects must be distributed according to
the Muslim law as modified, where applicable, by Malay custom.

(2) This section applies in cases where a person dies partly intestate
as well as in cases where he or she dies wholly intestate.

(3) In the case of a Malay dying intestate, the court may make an
order for the division of the harta sepencarian or jointly acquired
property in such proportions as to the court seems fit.

Application for probate and letters of administration

113. In all applications for probate or letters of administration the
affidavit supporting the application must, in the case of a deceased
Muslim, state the school of law (Mazhab) which the deceased
professed in addition to the particulars required by any other written
law.

Proof of Muslim law

114.—(1) Indeciding questions of succession and inheritance in the
Muslim law, the court is at liberty to accept as proof of the Muslim
law any definite statement on the Muslim law made in all or any of
the following books:

(a) The English translation of the Quaran, by A. Yusuf Ali or
Marmaduke Pickthall;

(b) Mohammedan Law, by Syed Ameer Alj;

(¢) Minhaj et Talibin by Nawawi, translated by E. C. Howard
from the French translation of Van den Berg;

(d) Digest of Moohummudan Law, by Neil B. E. Baillie;

(e) Anglo-Muhammadan Law, by Sir Roland Knyvet Wilson,
6th Edition Revised by A. Yusuf Alj;
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(f) Outlines of Muhammadan Law, by A. A. Fyzee,
(g) Muhammadan Law, by F. B. Tyabji.

(2) The Minister may on the advice of the Majlis by notification in
the Gazette vary or add to the list of books set out in subsection (1).

Inheritance certificate

115.—(1) If, in the course of any proceedings relating to the
administration or distribution of the estate of a deceased person
whose estate is to be distributed according to the Muslim law, any
court or authority is under the duty of determining the persons entitled
to share in such estate or the shares to which such persons are
respectively entitled, the Syariah Court may, on a request by the court
or authority or on the application of any person claiming to be a
beneficiary and on payment of the prescribed fee, certify upon any set
of facts found by such court or authority or on any hypothetical set of
facts its opinion as to the persons who are, assuming such facts,
whether as found or hypothetical, entitled to share in such estate and
as to the shares to which they are respectively entitled.

(2) The Syariah Court may, before certifying its opinion, require to
hear the parties on any question of law, but is not to hear evidence or
make findings on any question of fact.

(3) Inany case of special difficulty, the Syariah Court may refer the
question to the Legal Committee for its opinion and is, if such opinion
be given, to certify in accordance therewith.

Administration of estate of Muslim dying intestate

116.—(1) In granting letters of administration to the estate of a
Muslim who dies intestate, the court may if it thinks fit grant letters of
administration to any next-of-kin of the Muslim or any other person
entitled to a share in the estate under the Muslim law.

[33/2017]

(2) This section does not affect the power given to the court by
section 18 of the Probate and Administration Act 1934.

[33/2017]

117. [Repealed by Act 33 of 2017]
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Will of married woman

118. Subject to section 111, Muslim married women may, with or
without the concurrence of their husbands, by will dispose of their
own property.

Property at marriage

119.—(1) All the property belonging to a woman on her marriage,
whether movable or immovable and however acquired, after
marriage to a Muslim husband continues, in the absence of special
written contract to the contrary, to be her own property.

(2) She may dispose of the same by deed or otherwise, with or
without the concurrence of her husband.
Property of Muslim married woman

120.—(1) The following are deemed to be the property of a Muslim
married woman:

(a) wages and earnings acquired or gained by her during
marriage in any employment, occupation or trade carried
on by her and not by her husband;

(b) any money or other property acquired by her during
marriage through the exercise of any skill or by way of
inheritance, legacy, gift, purchase or otherwise;

(c) all savings from, and investments of, such wages, earnings
and property.

(2) Her receipt alone is a good discharge for such wages, earnings
and property.

(3) She may dispose of the same by deed or otherwise and without
the concurrence of her husband.
Right to sue and liability to be sued

121. A Muslim married woman —

(a) may maintain a suit in her own name for the recovery of
property of any description which is her own property;
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(b) has in her own name the same remedies, both civil and
criminal, against all persons for the protection and security
of such property as if she were unmarried; and

(c) 1s liable to such suits, processes and orders in respect of
such property as she would be liable to if she were
unmarried.

Liability on her own contract

122.—(1) If a Muslim married woman possesses property, and if
any person enters into a contract with her with reference to such
property or on the faith that her obligation arising out of the contract
will be satisfied out of her own property, that person is entitled to sue
her and to the extent of her own property to recover against her
whatever the person might have recovered in such suit if she had been
unmarried at the date of the contract and remained unmarried at the
execution or enforcement of the decree.

[Act 25 of 2021 wef 01/04/2022]

(2) The husband is not, in the absence of special stipulations
whereby he has made himself responsible as surety, guarantor, joint
contractor or otherwise, liable to be sued on such contract.

(3) Nothing in this section annuls or abridges the liability of a
Muslim husband for debts contracted by his wife’s agency, express or
implied.

(4) Such liability is to be measured according to the law for the time
being in force in Singapore.
Antenuptial debt

123. A Muslim husband is not by reason only of his marriage liable
for the debt of his wife contracted before marriage, but the wife is
liable to be sued for and is to the extent of her own property liable to
satisfy such debt as if she were unmarried.

Effect of marriage on property

124. No Muslim person, by any marriage contracted in accordance
with the provisions of the Muslim law, acquires any interest in the
property of the person whom he or she marries or becomes incapable
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of doing any act in respect of his or her own property which he or she
could have done if unmarried.

125. [Repealed by Act 33 of 2017]

PART 8
CONVERSIONS
Register of converts

126. The Majlis must maintain a register of the names of all persons
converted to the Muslim religion within Singapore, together with
such particulars in respect of their conversion as may be prescribed by
rule.

Control of conversion

127. No person may be converted to the Muslim religion otherwise
than in accordance with the Muslim law and the provisions of this
Act.

Report of conversion

128. Any Muslim who converts any person to the Muslim religion
must forthwith report such conversion to the Majlis with all the
necessary particulars.

PART 9
OFFENCES
This Part to apply only to Muslims
129. Subject to this Act, this Part only applies to Muslims.

Omission to register within prescribed time

130.—(1) Any person who, being required by this Act to effect the
registration of any marriage or revocation of divorce, omits to do so
within the prescribed time shall be guilty of an offence and shall be
liable on conviction to a fine not exceeding $500.
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(2) Any person who contravenes section 102(5) shall be guilty of an
offence and shall be liable on conviction to a fine not exceeding $500.

Omitting to hand over book or seal or being in possession
thereof without lawful excuse
131. Any person who —

(a) refuses or omits to hand over any book or seal of office to
the Registrar as required by this Act; or

(b) 1s found in possession of a book or seal of office without
lawful excuse after the book or seal of office ought to have
been made over to or taken possession of by the Registrar,

shall be guilty of an offence and shall be liable on conviction to a fine
not exceeding $500 or to imprisonment for a term not exceeding
6 months or to both.

Unlawful register

132. Any person other than the Registrar, any president of the
Syariah Court, a Kadi or a Naib Kadi who —

(a) keeps any book being or purporting to be a register of
Muslim marriages, divorces or revocation of divorce; or

(b) issues to any person any document being or purporting to
be a certificate of marriage, divorce or revocation of
divorce,

shall be guilty of an offence and shall be liable on conviction to a fine
not exceeding $500 or to imprisonment for a term not exceeding
6 months or to both.

Unlawful solemnisation of marriage or registration of
marriage, divorce or revocation of divorce
133. Any person who —

(a) solemnises or purports to solemnise any marriage between
Muslims; or

(b) registers any marriage, divorce or revocation of divorce
effected between Muslims,
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in contravention of the provisions of this Act, shall be guilty of an
offence and shall be liable on conviction to a fine not exceeding $500
or to imprisonment for a term not exceeding 6 months or to both.

Cohabitation outside marriage

134.—(1) Any man who cohabits and lives with a woman, whether
a Muslim or not, to whom he is not lawfully married, shall be guilty of
an offence and shall be liable on conviction to a fine not exceeding
$500 or to imprisonment for a term not exceeding 6 months or to
both.

(2) Any woman who cohabits and lives with a man, whether a
Muslim or not, to whom she is not lawfully married, shall be guilty of
an offence and shall be liable on conviction to a fine not exceeding
$500 or to imprisonment for a term not exceeding 6 months or to
both.

(3) The court may, instead of sentencing a woman under
subsection (2), order that she be detained in a place of safety
established under any written law for such period not exceeding
12 months as it may determine.

Enticing unmarried woman from wali

135. Any person who takes or entices any unmarried woman out of
the keeping of the wali of the unmarried woman without the consent
of the wali shall be guilty of an offence and shall be liable on
conviction to imprisonment for a term not exceeding 3 years and shall
also be liable to a fine.

136. [Repealed by Act 35 of 2005]

Non-payment of zakat or fitrah

137.—(1) Any person who, being liable to pay any zakat and
having failed to procure, in accordance with section 70, the
cancellation or modification of such liability, refuses or wilfully
fails to pay the same, shall be guilty of an offence and shall be liable
on conviction to a fine not exceeding $500 or to imprisonment for a
term not exceeding 6 months or to both.
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(2) Whoever, being liable to pay any fitrah and having failed to
procure, in accordance with section 70, the cancellation or
modification of such liability, refuses or wilfully fails to pay the
same, shall be guilty of an offence and shall be liable on conviction to
a fine not exceeding $50 or to imprisonment for a term not exceeding
one month or to both.

(3) A conviction under this section does not operate to extinguish
the debt.

(4) Any zakat or fitrah due by any person or the value of the same
may be recovered as if the value thereof were recoverable as a fine
imposed under the provisions of this Act.

Neglect or failure to report conversion

138. Whoever, being under a duty to report to the Majlis a
conversion to the Muslim religion under the provisions of this Act,
wilfully neglects or fails to do so shall be guilty of an offence and
shall be liable on conviction to a fine not exceeding $500 or to
imprisonment for a term not exceeding 6 months or to both.

False doctrine

139.—(1) Whoever teaches or publicly expounds any doctrine or
performs any ceremony or act relating to the Muslim religion in any
manner contrary to the Muslim law shall be guilty of an offence and
shall be liable on conviction to a fine not exceeding $2,000 or to
imprisonment for a term not exceeding 12 months or to both.

(2) In any prosecution for an offence under this section, where
evidence is given by the Mufti that any doctrine, ceremony or act is
contrary to the Muslim law, the court is to presume that such doctrine,

ceremony or act is contrary to the Muslim law.
[Act 11 of 2022 wef 17/08/2022]

Abetment

140. Any person who attempts to commit, or abets the commission
of, any offence under this Act shall be punishable with the same
punishment as if the person had committed the offence.

Informal Consolidation — version in force from 30/11/2022





Administration of
107 Muslim Law Act 1966 2020 Ed.

PART 10
MISCELLANEOUS
Public servants and judicial proceedings

141.—(1) Each of the following is a public servant within the
meaning of the Penal Code 1871:

(a) every president of the Syariah Court;

(b) every ad-hoc president of the Syariah Court;
(c) the registrar of the Syariah Court;

(d) every deputy registrar of the Syariah Court;
(e) every member of an Appeal Board;

(f) the Registrar;

(g) every Kadi;

(h) every Naib Kadi.
[33/2017]
(2) All proceedings before the Syariah Court, before the Appeal
Board or before the Registrar or a Kadi or Naib Kadi under this Act

are deemed to be judicial proceedings within the meaning of

Chapter 11 of the Penal Code 1871.
[33/2017]

Witness

142.—(1) Every Kadi or Naib Kadi has power to issue a notice or a
summons to any person to appear before him and to give evidence or
to produce any document in the person’s possession.

(2) Every person to whom a notice or a summons is sent or served
under this section is legally bound to comply therewith.

(3) Every Kadi and Naib Kadi may examine on oath any person
who has appeared before him in compliance with a notice or
summons.

Register of Marriages and Register of Revocation of Divorces

143.—(1) The Registrar must maintain a Register of Marriages and
Register of Revocation of Divorces containing such records and
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information as the Registrar may determine on marriages solemnised
or registered, or divorces revoked (as the case may be), under this
Act.

(2) The Register of Marriages and Register of Revocation of
Divorces may be kept in such form as the Registrar may determine.

(3) The following, if certified by the Registrar to be a true copy or
extract, is in any proceedings admissible in evidence as of equal
validity with the original document containing the information or the
original record:

(a) a copy of or an extract from any information contained in
the Register of Marriages or Register of Revocation of
Divorces;

(b) a copy of or an extract from any record contained in the
Register of Marriages or Register of Revocation of
Divorces (including a copy or an extract of any record

produced from a microfilm or digital image).
[Act 11 of 2022 wef 30/11/2022]

Register of Divorces

144.—(1) Any person may, upon payment of the prescribed fee,
apply for a copy of an entry in the Register of Divorces and the
registrar of the Syariah Court may, if he or she thinks fit, issue the
copy certified by him or her to be a true copy.

(2) The Register of Divorces, and any copy of an entry in that
Register certified under the signature and seal of office of the registrar
of the Syariah Court to be a true copy, is prima facie evidence in any
court or tribunal in Singapore of the dates and acts contained or set

out in that Register or copy.
[Act 11 of 2022 wef 30/11/2022]

Rules

145.—(1) The President of Singapore may make such rules as seem
to him or her necessary or expedient for the purpose of carrying out
the provisions of this Act.

(2) Without limiting subsection (1), the power to make rules
includes —
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(a) regulating and prescribing the procedure and practice of
the Syariah Court and the Appeal Board, including the
manner of service of summons;

(aa) prescribing the manner in which, and the time within
which, any application is to be made to the Syariah Court
or an Appeal Board under this Act or any other written law;

[Act 11 of 2022 wef 17/08/2022]

(b) prescribing the jurisdiction, powers and duties of the

registrar of the Syariah Court mentioned in
section 34B(2)(b);

(c) providing for any matter concerning an appeal from a
decision of the registrar of the Syariah Court;

(d) providing for the appointment of a child representative to
represent the interests of a child in any proceedings
involving the child, or the custody and welfare of the child,
and for the remuneration of the child representative;

[Act 11 of 2022 wef 17/08/2022]

(e) prescribing the fees to be charged by the Syariah Court, the
Appeal Board, and by the Registrar, Kadis and Naib Kadis

and the incidence and application of such fees;
[33/2017]

[Act 11 of 2022 wef 17/08/2022]

(f) prescribing the form and manner of an application for, and
the issuance of, an inheritance certificate under
section 115;

[Act 11 of 2022 wef 17/08/2022]

(g) providing for the provision of copies of, or extracts from,
any record or information contained in the Register of
Marriages or Register of Revocation of Divorces
(including a copy or an extract that is certified by the
Registrar to be a true copy or extract); and

[Act 11 of 2022 wef 17/08/2022]

(h) prescribing anything that is required or permitted under

this Act to be prescribed.
[Act 11 of 2022 wef 17/08/2022]
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Delegation

146. The President of Singapore may delegate the exercise of all or
any of the powers vested in him or her by this Act to the Minister or
the President of the Majlis.

FIRST SCHEDULE

Section 72
FINANCIAL PROVISIONS WITH RESPECT TO MAJLIS

1. The Majlis must keep proper accounts and records of its transactions and
affairs and must do all things necessary to ensure that all payments out of its
moneys are properly authorised and correctly made and that adequate control is
maintained over the assets of, or in the custody of, the Majlis and over the
expenditure incurred by the Majlis.

2. The Majlis must, as soon as practicable after the close of each financial year,
prepare and submit financial statements in respect of that year to the auditor of the
Majlis.

3. The accounts of the Majlis must be audited by the Auditor-General or any

other auditor that may be appointed annually by the Minister in consultation with
the Auditor-General.

4. A person is not qualified for appointment as an auditor under paragraph 3
unless he or she is a public accountant who is registered or deemed to be registered
under the Accountants Act 2004.

5. The remuneration of the auditor is to be paid out of the funds of the Majlis.

6. The auditor or any person authorised by the auditor is entitled at all reasonable
times to full and free access to all accounting and other records relating, directly or
indirectly, to the financial transactions of the Majlis and may make copies of or
extracts from any such accounting and other records.

7. The auditor must in his or her report state —

(a) whether the financial statements show fairly the financial transactions
and the state of affairs of the Majlis;

(b) whether proper accounting and other records have been kept, including
records of all assets of the Majlis whether purchased, donated or
otherwise;

(c¢) whether the receipts, expenditure, and investment of moneys and the
acquisition and disposal of assets by the Majlis during the financial
year were in accordance with the provisions of this Act; and
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FIRST SCHEDULE — continued

(d) any other matters arising from the audit that he or she considers
necessary.

8. The auditor must, as soon as practicable after the accounts have been
submitted for audit, send a report of his or her audit to the Majlis. The auditor must
also submit such periodical and special reports to the Minister and to the Majlis as
may appear to him or her to be necessary or as the Minister or the Majlis may
require.

9. The auditor or any person authorised by the auditor may require any person to
furnish him or her with such information in the possession of that person or to
which that person has access as the auditor considers necessary for the purposes of
his or her functions under this Act.

10. Any person who, without reasonable excuse, fails to comply with any
requirement of the auditor under paragraph 9 or who otherwise hinders, obstructs
or delays the auditor in the performance of his or her duties or the exercise of his or
her powers shall be guilty of an offence and shall be liable on conviction to a fine
not exceeding $1,000.

11. The Majlis must, as soon as the financial statements have been audited in
accordance with the provisions of this Act, send to the Minister a copy of the
audited financial statements, signed by the President or Chief Executive, together
with a copy of the auditor’s report.

12. Where the Auditor-General is not the auditor of the Majlis, a copy of the
audited financial statements and any report made by the auditor must be forwarded
to the Auditor-General at the same time they are submitted to the Majlis.

13. The Minister must as soon as practicable cause a copy of the annual report,
the audited financial statements and the auditor’s report to be presented to
Parliament.

14. The financial year of the Majlis begins on 1 January and ends on
31 December in each year.

15. This Schedule applies to the accounts of the General Endowment Fund, the
Mosque Building and Mendaki Fund and any other accounts that the Minister

may, by notification in the Gazette, specify.
[35/2005]
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SECOND SCHEDULE

Section 73

FINANCIAL PROVISIONS WITH RESPECT TO TRUST, WAKAF, NAZAR
AND MOSQUE

1. The trustees, mutawallis or management board of any trust, wakaf, nazar or
mosque to which this Schedule applies (as the case may be) must —

(a) keep or cause to be kept proper accounts and records of its transactions
and affairs; and

(b) after the close of each financial year prepare financial statements in
respect of the trust, wakaf, nazar or mosque for that year.

2. The financial statements in respect of a mosque must, as soon as possible after
the close of each financial year but not later than 6 months after the close of the
financial year, be submitted to a meeting of the Majlis.

3. The financial statements in respect of a trust, wakaf or nazar must, as soon as
possible after the close of each financial year but not later than 3 months after the
close of the financial year, be submitted to a meeting of the Majlis.

4. Subject to paragraph 5, the financial statements must, before their submission
to the Majlis under paragraph 2 or 3, be audited by an auditor to be appointed by
the Majlis and approved by the Minister.

5. The Minister may exempt any trustee, mutawalli or management board of any
trust, wakaf, nazar or mosque to which this Schedule applies, or any class thereof,
from paragraph 4 by written notice subject to such terms or conditions as the
Minister may think fit to impose.

6. An exemption under paragraph 5 need not be published in the Gazette, and
may be withdrawn at any time by the Minister by written notice.

7. A person is not qualified for appointment as an auditor under paragraph 4
unless he or she is a public accountant who is registered or deemed to be registered
under the Accountants Act 2004.

8. The remuneration of the auditor is to be paid out of the funds of the trust,
wakaf, nazar or mosque, as the case may be.

9. The Majlis and the auditor or their authorised representatives are entitled at all
reasonable times to full and free access to all accounting and other records
relating, directly or indirectly, to the financial transactions of the trust, wakaf,
nazar or mosque (as the case may be) and may make copies of or extracts from any
such accounting and other records.
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SECOND SCHEDULE — continued
10. The auditor must in his or her report state —

(a) whether the financial statements show fairly the financial transactions
and the state of affairs of the trust, wakaf, nazar or mosque, as the case
may be;

(b) whether proper accounting and other records have been kept, including
records of all assets of the trust, wakaf, nazar or mosque, (as the case
may be) whether purchased, donated or otherwise;

(c¢) whether the receipts, expenditure and investment of moneys and the
acquisition and disposal of assets by the trust, wakaf, nazar or mosque,
(as the case may be) during the financial year were in accordance with
the provisions of this Act; and

(d) any other matters arising from the audit that he or she considers
necessary.

11. The Majlis and the auditor or their authorised representatives may require
any person to furnish them with such information in the possession of that person
or to which that person has access as the Majlis or the auditor considers necessary
for the purposes of their functions under this Act.

12. Any person who, without reasonable excuse, fails to comply with any
requirement of the Majlis or the auditor under paragraph 11 or who otherwise
hinders, obstructs or delays the Majlis or the auditor in the performance of their
duties or the exercise of their powers shall be guilty of an offence and shall be
liable on conviction to a fine not exceeding $1,000.

13. The Chief Executive of the Majlis must, within one month after the meeting
of the Majlis mentioned in paragraph 2 or 3, submit a copy of the financial
statements, together with a copy of the auditor’s report (where applicable), to the
Minister; and in the case of any mosque, the Majlis must also cause a copy of the
same to be exhibited at the mosque.

14. The financial year of any trust, wakaf, nazar or mosque to which this

Schedule applies begins on 1 January and ends on 31 December in each year.
[33/2017]
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THIRD SCHEDULE
Section 78(1)

CONTRIBUTIONS TO MOSQUE BUILDING
AND MENDAKI FUND

Total amount of employee’s wages for the Amount of contributions
calendar month payable for the calendar month
1. Not more than $1,000 $3
2. More than $1,000 but not more than $4.50
$2,000
3. More than $2,000 but not more than $6.50
$3,000
4. More than $3,000 but not more than $15
$4,000
5. More than $4,000 but not more than $19.50
$6,000
6. More than $6,000 but not more than $22
$8,000
7. More than $8,000 but not more than $24
$10,000
8. More than $10,000 $26

[S 144/2016]

FOURTH SCHEDULE
Section 94B
CONSENTS REQUIRED FOR MARRIAGE OF MINOR
PART 1
WHERE MINOR IS LEGITIMATE

Circumstances Person or persons
whose consent is required

1. Where both parents are living:

(a) if parents are living together both parents;
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FOURTH SCHEDULE — continued

Circumstances

(b) if parents are divorced or
separated by order of court
or by agreement

(c¢) if one parent has been

deserted by the other

(d) if both parents have been
deprived of custody of the
minor by order of court

2. Where one parent is dead:
(a) if there is no other guardian

(b) if a guardian has been
appointed by the deceased
parent

3. Where both parents are dead

Person or persons
whose consent is required

(1) the parent to whom the custody
of the minor is committed by
order of any court or by the
agreement; or

(i1) if the custody of the minor is so
committed to both parents, or
to one parent during part of the
year and to the other parent
during the rest of the year, both
parents;

the parent who has been deserted;

the person to whose custody the
minor is committed by order of
court.

the surviving parent;

(i) the surviving parent and the
guardian, if acting jointly; or

(i1) the surviving parent or the
guardian, if the parent or
guardian is the sole guardian
of the minor.

the guardian or guardians appointed
by the deceased parents, or by the
court, under the Guardianship of
Infants Act 1934.
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FOURTH SCHEDULE — continued

PART 2

WHERE MINOR IS ILLEGITIMATE

Circumstances

1. If the mother of the minor is alive

2. If the mother of the minor is dead

Person whose consent is
required

the mother or, if she has by order
of court been deprived of the
custody of the minor, the person
to whom the custody of the
minor has been committed by
order of court.

the guardian appointed by the
mother, or by the court, under the
Guardianship of Infants
Act 1934.

[33/2017]
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ADMINISTRATION OF MUSLIM LAW ACT
(CHAPTER 3, SECTION 145)

MUSLIM MARRIAGE AND DIVORCE RULES

ARRANGEMENT OF RULES

PART I
PRELIMINARY

Citation
Definitions
Jurisdiction and powers of registrar

PART II
APPLICATIONS TO KADI OR NAIB KADI

Application to have marriage solemnized
Marriage preparation programme

Inquiry into wali’s refusal to consent

Application by man already married

Registration of marriage and revocation of divorce
Record book kept by Kadi or Naib Kadi
Summons issued by Kadi or Naib Kadi

PART ITA

ACTIVITIES TO BE ATTENDED BEFORE MAKING
APPLICATION TO COURT FOR DIVORCE

Prescribed party

Prescribed activity

Time for attending applicable prescribed activity

Excluded party

Application under section 46A(4) of Act to be allowed to apply
for divorce

Application under section 46A(4) of Act to be allowed to make
cross-application for divorce
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PART III
SYARIAH COURT
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9C. Matrimonial property plan

10. [Deleted)]

11.  Persons under disability
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12. Memorandum of defence and cross-application

12A. Amendment of originating summons, memorandum of defence,
etc.

13. Discovery of documents

13A. Order for production to Court
13B. Failure to comply with order of discovery or production
13C. Information as to other proceedings relating to children

14. Interim orders relating to child of parties

15. Miscellaneous interim orders

16. Intervener

17.  Leave to commence or to continue civil proceedings
17A. Stay of proceedings

18. Withdrawal, compromise and settlement

18A. Court may make orders and give directions for just, expeditious
and economical disposal of proceedings

19. [Deleted)]

20.  Witnesses

21. Warrant of arrest

22. [Deleted)]

23. Hearings

23A. Continuation of hearing by another president of Court

23B. Continuation of hearing by another member of Appeal Board

24.  Evidence

24A. Filing of affidavits in originating summons or summons

24B. Filing of affidavit of evidence-in-chief

25. Examination of child directed by Court

25A. Examination of child with leave of Court

25B. Role of child representative

26. Consent decrees and orders

217. Judgment decrees and orders
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28.  Variation application

29. Registration of divorce

30. [Deleted)]

31. Costs

32. Hakam

33. Service of originating summons, etc.

34, Substituted service

34A. Proof of service

35. Service of summons and other documents

35A. Affidavit of service
36. Application for order of presumption of death

37. Appointment and discharge of solicitors
38. Appeals from directions and orders of registrar
PART IITA

ELECTRONIC SYSTEM

38A. Electronic system

38B. Authentication

38C. Electronic filing

38D. Signing of electronic documents

38E. Date of filing

38F.  When time for service begins to run

38G. Time of service of documents through electronic system
38H. Issuance of order or document by Court

381.  Affidavits in electronic form

38J.  Discrepancy

38K. Applications and documents to comply with certain matters
38L. Application for inheritance certificate

PART IV
APPEAL BOARD

39. Appeals to Appeal Board
40. Appeals on certain matters
40A. Stay of enforcement, etc.
41. Hearing of appeals

42.  Further evidence
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PART V
MISCELLANEOUS
Rule
43. Oral applications to Court or Appeal Board
44, Practice and procedure
45. Fees

45A. Application for copy of entry in Register of Divorces
45B. Application for copy of or extract from information or record in
Register of Marriages or Register of Revocation of Divorces
45C. Records
46. Transitional provision
The Schedules

[1st August 1999]

PART I
PRELIMINARY
Citation
1. These Rules may be cited as the Muslim Marriage and Divorce
Rules.
Definitions
2.—(1) In these Rules, unless the context otherwise requires —

“additional CPF information” means any information (not
contained in a relevant CPF statement) that the Court may
require a person to obtain from the Central Provident Fund
Board;

“agreed matrimonial property plan” means a plan, signed by
both parties to a marriage, setting out the parties’ agreement
as to the way in which an HDB matrimonial asset is to be
divided;

“arrangements for the welfare of every dependent child of the
parties” includes arrangements in relation to —
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(a) the custody, care and control of, and access to, the
child;

(b) the education of the child; and
(c) any other parental responsibility for the child;

“child of the parties” means any child of the parties to a marriage
(including a purported marriage that is annulled), and
includes any legally adopted child;

“Corppass” means the identity authentication service known as
Singapore Corporate Access, by which an entity
authenticates its identity in order to carry out an online
transaction with the Government or a public authority;

[S 910/2022 wef 30/11/2022]
¢ i username, password or 2-

factor authentication detail required to authenticate, using
Corppass, the identity of an entity;

[S 910/2022 wef 30/11/2022]
“Court” means the Syariah Court constituted under section 34 of

the Act, or a president of the Court, and includes, in any case
where the registrar is empowered to act, the registrar;

“dependent child of the parties” means a child of the parties who
1s below 21 years of age;

“electronic system” means the electronic filing and case
management system established under rule 38A(1);

[S 910/2022 wef 30/11/2022]

“entity” means a sole proprietorship, an incorporated or

unincorporated partnership (including a limited liability

partnership and a limited partnership), a law corporation, a

company or other body corporate, a department of the
Government or a public authority;

[S 91072022 wef 30/11/2022]

“HDB matrimonial asset” means any property, as defined in
section 52(14) of the Act, that consists of —

(a) any HDB flat; or
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(b) any right or interest arising under an agreement to
purchase an HDB flat;

[Deleted by S 910/2022 wef 30/11/2022]

“identification code” means a Singpass credential, a Corppass
credential or an SYCPass credential;

[S 910/2022 wef 30/11/2022]

“marriage counselling programme” means a programme oOr
course that provides counselling and other support services,
and information on matters relating to marriage, divorce, and
reconciliation;

“parenting programme” means a programme or course that
provides counselling and other support services, and
information on matters relating to how a divorce may
affect a child of the parties, and parenting skills;

“person lacking capacity” means a person who lacks capacity
within the meaning of the Mental Capacity Act (Cap. 177A)
in relation to matters concerning the person’s property and
affairs;

“practice directions” means any practice directions issued by the
senior president of the Court under section 34A(7) of the Act;

“president of the Court” means a president of the Court
appointed under section 34A(1) of the Act, and includes an
ad-hoc president of the Court appointed under section 34A(4)
of the Act;

“proposed matrimonial property plan” means a plan setting out
the proposal of a party to a marriage as to the way in which an
HDB matrimonial asset is to be divided;

“public authority” means a body established or constituted by or
under a public Act to perform or discharge a public function;

[S 910/2022 wef 30/11/2022]

“registrar” means the registrar of the Court appointed under
section 34B of the Act, and includes a deputy registrar;
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“relevant CPF statement” means a statement issued by the
Central Provident Fund Board containing such information as
the Court may require, relating to —

(a) any account maintained by the Central Provident
Fund Board for any person who is a member of the
Central Provident Fund; and

(b) the amount withdrawn from any such account
(including any accrued interest) for the purpose of
any immovable property or for any other purpose;

“senior president of the Court” means a president of the Court
designated to be the senior president of the Court under
section 34A(1) of the Act;

“Singpass” means the identity authentication service known as
Singapore Personal Access, by which an individual
authenticates the individual’s identity in order to carry out
an online transaction with the Government or a public
authority;

[S 910/2022 wef 30/11/2022]
“Singpass credential” means any username, password or 2-

factor authentication detail required to authenticate, using
Singpass, the identity of an individual;

[S 910/2022 wef 30/11/2022]

“solicitor” means an advocate and solicitor of the Supreme
Court;

“SYCPass” means the identification method known as
SYCPass, by which an individual presents the individual’s
identity in order to access the electronic system,;

[S 910/2022 wef 30/11/2022]
“SYCPass credential” means any username, password or 2-

factor authentication detail required for an individual to
present, via SYCPass, the individual’s identity;

[S 910/2022 wef 30/11/2022]
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“variation application” means an application under section 52(6)
of the Act to vary or rescind an order made under section 52
of the Act.

(2) In these Rules, unless the context otherwise requires —

(a) any reference in Part II to a form by a number or title is to
be construed as a reference to the current version of the
form bearing that number or title set out on the website of
the Registry of Muslim Marriages at
http://www.romm.gov.sg;

(b) any reference in Part IIA or III to a form by a number or
title is to be construed as a reference to the current version
of the form bearing that number or title set out in the
practice directions;

[S 910/2022 wef 30/11/2022]
(c) [Deleted by S 910/2022 wef 30/11/2022]

(d) any reference to the “relevant Form” for any purpose for
which a specific form is required to be used in Part IIA or
II1 is to be construed as a reference to the current version of
the relevant form for that purpose set out in the practice
directions; and

(e) any reference in Part IV to a form by a number or title is to
be construed as a reference to the current version of the
form bearing that number or title set out on the website of
the Majlis at http://www.muis.gov.sg.

(3) The forms set out in the practice directions may be used with
such variations as the circumstances of the particular case require.

[S 639/2018 wef 22/10/2018]

Jurisdiction and powers of registrar

2A.—(1) The registrar of the Court may exercise, in addition to the
jurisdiction and powers specified in section 34B(2)(a) of the Act, all
of the jurisdiction and powers that may be exercised by a president of
the Court under sections 39, 42, 43, 44, 45, 46, 53B, 54A and 54B of
the Act.
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(2) The registrar of the Court may exercise all of the powers that
may be exercised by a president of the Court under these Rules,
except —

(a) the power mentioned in rule 27 to make a decree of divorce
(not being a decree of divorce mentioned in rule 26) or
nullity of marriage;

(b) the power to hear and determine any application made
under rule 8E, 8F, 11, 17, 17A, 28 or 36; and

(c) the power to hear and determine any appeal under rule 38.
[S 639/2018 wef 22/10/2018]

PART II
APPLICATIONS TO KADI OR NAIB KADI
Application to have marriage solemnized

3.—(1) An application to a Kadi or Naib Kadi for solemnization of
a marriage under section 95 of the Act must —

(a) be made in Form 1A;

(b) be accompanied by a declaration made by each party to the
intended marriage and the wali (if any) of the woman to be
wedded;

[S 910/2022 wef 30/11/2022]

(c¢) where the application is made on or after 22 October 2018
and either party to the intended marriage is a person to
whom section 94A of the Act applies, be accompanied by
the details of the marriage preparation programme attended
and completed by both parties to the intended marriage;
and

(d) where the application is made on or after 22 October 2018
and either party to the intended marriage is a minor when
the application is made, be accompanied by —

(1) the consent required under section 94B(1) of the Act
of each appropriate person mentioned in the Fourth
Schedule to the Act; or
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(i1) if the consent of any such appropriate person cannot
be obtained, or if any such appropriate person refuses
to give that person’s consent —

(A) an application to the Kadi or Naib Kadi to
dispense with the consent of that person; and

(B) any evidence in support of the application
mentioned in sub-paragraph (A) (including a
statutory declaration by any person) that the
Kadi or Naib Kadi may require.

[S 639/2018 wef 22/10/2018]

(1A) The Kadi or Naib Kadi may require the applicants to provide
any other information that the Kadi or Naib Kadi requires to satisfy
himself that there is no lawful obstacle, according to the Muslim law
or the Act, to the marriage.

[S 639/2018 wef 22/10/2018]

(2) Where an application under paragraph (1) is made on or after
st September 2011 and any of the parties to the intended marriage
has previously been married but is divorced, the declaration referred
to in paragraph (1)(b) shall state whether he or she owes any arrears in
respect of any maintenance which is payable under a maintenance
order.

[S 91072022 wef 30/11/2022]

(3) The declaration mentioned in paragraphs (1)(b) and (2) must
provide for a party (X) to declare —

(a) whether the parties to the intended marriage are prevented
from marrying by the Act or any other law;

(b) ifthe parties are required to attend and complete a marriage
preparation programme — whether the parties have done
so; and

(c) if X was previously married but has been divorced —
whether X owes any arrears in respect of any maintenance
which is payable under a maintenance order.

[S 910/2022 wef 30/11/2022]
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(3A) The Kadi or Naib Kadi may in lieu of or in addition to a
declaration mentioned in paragraphs (1)(b) and (2), require a
statutory declaration to be made by any party to the intended
marriage or the wali (if any) of the woman to be wedded.

[S 91072022 wef 30/11/2022]

(4) A marriage shall not be solemnized by Kadi or Naib Kadi unless
the parties to the proposed marriage comply with paragraphs (1), (2),
(3) and (3A).

[S 910/2022 wef 30/11/2022]

(5) In this rule, “maintenance order” has the same meaning as in
section 17(4) of the Women’s Charter (Cap. 353).

[S 495/2011 wef 01/09/2011]

Marriage preparation programme

3A.—(1) For the purposes of section 94A(1) of the Act, the class of
persons who must attend a marriage preparation programme consists
of every party to an intended marriage where —

(a) at least one of the parties to the intended marriage is a
citizen or permanent resident of Singapore;

(b) atleast one of the parties to the intended marriage is below
21 years of age when an application is made to a Kadi or
Naib Kadi for the solemnization of the intended marriage;
and

(c) neither party to the intended marriage suffers from any
illness or disability specified in paragraph (2).

(2) The illness or disability mentioned in paragraph (1) 1s —

(a) any critical illness or terminal illness that renders it
impracticable or impossible for the party suffering from
that illness, or both that party and the other party to the
intended marriage, to attend or complete a marriage
preparation programme; or

(b) any physical disability or infirmity (such as any visual,
auditory or speech impairment) that renders it
impracticable or impossible for the party suffering that
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disability or infirmity, or both that party and the other party
to the intended marriage, to attend or complete a marriage
preparation programme.

(3) In section 94A of the Act, “marriage preparation programme”
means a programme or course that —

(a) 1s organised by an organisation approved by a Director of
the Ministry of Social and Family Development appointed
under rule 1B(2) of the Women’s Charter (Registration of
Marriages) Rules (Cap. 353, R 3);

(b) seeks to help persons intending to get married to
understand and prepare for the issues commonly arising
in a marriage; and

(c) is conducted by a person who —

(1) has experience in dealing with issues commonly
arising in a marriage; or
(11) 1s trained to conduct such a programme or course.
[S 639/2018 wef 22/10/2018]

Inquiry into wali’s refusal to consent

4—(1) A Kadi or Naib Kadi who holds an inquiry under
section 95(3) of the Act may issue a summons to any person to
attend the inquiry.

(2) An inquiry held by a Kadi or Naib Kadi under this rule shall be
held not earlier than 7 days from the date of the issue of the summons
by the Kadi or Naib Kadi to a person required to attend the inquiry.

(3) At the inquiry, the Kadi or Naib Kadi shall —

(a) hear and record the evidence given by every person
summoned to attend the inquiry; and

(b) give to every person an opportunity to examine, Cross-
examine and re-examine the other persons in the manner
provided in the Evidence Act (Cap. 97).

(4) The Kadi or Naib Kadi may call for any evidence relating to the
inquiry that he considers necessary.
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(5) The Kadi or Naib Kadi may give his decision immediately after
the inquiry or at a later date in which case notice shall be given to all
the parties concerned.

(6) Ifanotice of appeal referred to in rule 39(2) against the decision
of the Kadi or Naib Kadi has been filed within 30 days of the date of
the decision, the decision of the Kadi or Naib Kadi shall not be carried
out except by order of the Appeal Board.

Application by man already married

5.—(1) A Kadi who holds an inquiry under section 96(3) of the Act
may issue summons to require —

(a) the man;
(b) the woman;
(c) the wali of that woman; and

(d) any other person who is able to give any evidence in the
matter,

to attend the inquiry.

(2) An inquiry held by a Kadi under this rule shall be held not
earlier than 7 days from the date of the issue of the summons by the
Kadi as referred to in paragraph (1).

(3) At the inquiry, the Kadi shall —

(a) hear and record the evidence given by all of the parties
referred to in paragraph (1); and

(b) give to every party an opportunity to examine, Cross-
examine and re-examine the other parties in the manner
provided in the Evidence Act (Cap. 97).

(4) The Kadi may call for any evidence relating to the inquiry that
he considers necessary.

(5) The Kadi may give his decision immediately after the inquiry or
at a later date in which case notice shall be given to all the parties
concerned.

(6) Ifanotice of appeal referred to in rule 39(2) against the decision
of the Kadi has been filed within 30 days of the date of the decision,
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the decision of the Kadi shall not be carried out except by order of the
Appeal Board.

Registration of marriage and revocation of divorce

6.—(1) A marriage solemnized by a Kadi or Naib Kadi shall be
registered in Form 2.

(2) For the purposes of section 102(2)(c) of the Act, an application
for the registration of a revocation of divorce must be made in
Form 4.

[S 639/2018 wef 22/10/2018]

(3) A revocation of divorce shall be registered in Form 4.
[S 639/2018 wef 22/10/2018]

Record book kept by Kadi or Naib Kadi

7. Every Kadi or Naib Kadi shall keep a record book in which he
shall record all the evidence taken by him in any inquiry under Part VI
of the Act or any of these Rules.

Summons issued by Kadi or Naib Kadi

8. A summons issued by a Kadi or Naib Kadi under section 95(4) of
the Act or any of the provisions in this Part shall be in Form 5.

PART ITA

ACTIVITIES TO BE ATTENDED BEFORE MAKING
APPLICATION TO COURT FOR DIVORCE

[S 639/2018 wef 22/10/2018]

Prescribed party

8A. For the purposes of section 46A of the Act and in this Part,
“prescribed party” means a party to a marriage where at least one
party to the marriage intends to file, or files, an application for a
divorce in accordance with the Muslim law, on or after 22 October
2018.

[S 639/2018 wef 22/10/2018]
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Prescribed activity

8B.—(1) For the purposes of section 46A of the Act and in this Part,
“prescribed activity” means —

(a) a marriage counselling programme; or

(b) both a marriage counselling programme and a parenting
programme.

(2) For the purposes of section 46A of the Act and in this Part, the
applicable prescribed activity is —

(a) in relation to a prescribed party who does not have any
dependent child of the parties — a marriage counselling
programme; or

(b) 1n relation to a prescribed party who has at least one
dependent child of the parties — both a marriage
counselling programme and a parenting programme.

[S 639/2018 wef 22/10/2018]

Time for attending applicable prescribed activity
8C. For the purposes of section 46A(1) of the Act —

(a) aprescribed party who wishes to make an application for a
divorce in accordance with the Muslim law must attend the
applicable prescribed activity before filing that
application, but not earlier than 6 months before the date
on which that application is filed; and

(b) aprescribed party who is a defendant in proceedings for a
divorce in accordance with the Muslim law must attend the
prescribed activity —

(1) if the prescribed party wishes to make a cross-
application in those proceedings — before filing the
cross-application; and

(i1) in any event —

(A) not earlier than 6 months before the date on
which the originating summons in those
proceedings is filed; and
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(B) not later than 21 days after the date on which
the originating summons in those proceedings
is served on the prescribed party.

[S 639/2018 wef 22/10/2018]

Excluded party

8D. A prescribed party is exempt from section 46A(1) of the Act,
and is consequently an excluded party for the purposes of section 46A
of the Act and this Part, if the prescribed party —

(a) lacks capacity within the meaning of section 4 of the
Mental Capacity Act;

(b) suffers from any critical illness or terminal illness that
renders it impracticable or impossible for the prescribed
party suffering from that illness, or both that prescribed
party and the other party to the marriage, to attend or
complete the applicable prescribed activity;

(c) suffers from any physical disability or infirmity (such as
any visual, auditory or speech impairment) that renders it
impracticable or impossible for the prescribed party
suffering that disability or infirmity, or both that
prescribed party and the other party to the marriage, to
attend or complete the applicable prescribed activity; or

(d) reconciles with the other party to the marriage during the
period of iddah.

[S 639/2018 wef 22/10/2018]

Application under section 46A(4) of Act to be allowed to apply
for divorce

8E.—(1) An application by a prescribed party under section 46A(4)
of the Act to be allowed to apply for a divorce in accordance with the
Muslim law must be made by originating summons in Form 6A.

(2) The applicant must file the originating summons together with a
supporting affidavit —

(a) stating the particulars of the parties to the proceedings;
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(b) stating the applicant’s reasons for not attending the
applicable prescribed activity; and

(c) exhibiting a copy of each document relied on in support of
the application.

(3) Unless the Court otherwise directs, the originating summons
and the supporting affidavit must be served on the respondent at least
7 days before the date of the first pre-trial conference or first hearing
(whichever is earlier) relating to the originating summons.

(4) The Court may allow the applicant to make an application for a
divorce in accordance with the Muslim law on such terms as the
Court thinks fit.

[S 639/2018 wef 22/10/2018]

Application under section 46A(4) of Act to be allowed to make
cross-application for divorce

8F.—(1) Anapplication by a prescribed party under section 46A(4)
of the Act to be allowed to make a cross-application in proceedings
for a divorce in accordance with the Muslim law must be made by
summons in those proceedings.

(2) The applicant must file the summons together with a supporting
affidavit —

(a) stating whether the applicant was informed, or was aware,
that the applicant was required to attend the applicable
prescribed activity;

(b) stating the applicant’s reasons for not attending the
applicable prescribed activity;

(c) exhibiting a copy of each document relied on in support of
the application; and

(d) if the summons is filed more than 2 months after the
originating summons in the proceedings was served on the
applicant, stating the applicant’s reason for not filing the
summons within those 2 months.

(3) Unless the Court otherwise directs, the summons and the
supporting affidavit must be served on the plaintiff in the proceedings
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mentioned in paragraph (1) at least 7 days before the date of the first
pre-trial conference or first hearing (whichever is earlier) in those
proceedings.

(4) The Court may allow the applicant to make a cross-application
in the proceedings mentioned in paragraph (1) on such terms as the
Court thinks fit.

[S 639/2018 wef 22/10/2018]

PART III
SYARIAH COURT
Commencement of proceedings in Court, etc.

9.—(1) For the purposes of section 102(5)(h) of the Act, an
application to the Court for a decree or order for divorce or nullity of
marriage must be made by originating summons in Form 6.

[S 910/2022 wef 30/11/2022]
(2) Except as otherwise provided in these Rules, all other

proceedings in the Court must be commenced by filing an
originating summons in Form 45A.

[S 910/2022 wef 30/11/2022]
(3) An originating summons for divorce or nullity of marriage must

be endorsed with a case statement in Form 7, 8 or 9, whichever is
appropriate, unless the Court otherwise directs.

[S 91072022 wef 30/11/2022]

(4) A plaintiff must, at the time of filing of the originating summons
endorsed with a case statement or at such other time as may be
specified by the Court, file the plaintiff’s relevant CPF statement and
additional CPF information.

(5) After an originating summons has been served, the plaintiff may
only amend the originating summons, or the case statement with
which the originating summons is endorsed —

(a) with the leave of the Court; or

(b) 1n such manner as is agreed to by the defendant.
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(6) Unless the Court otherwise directs, a copy of the amended
originating summons, or amended case statement, must be served on
the defendant.

(7) Except as expressly provided in these Rules, every application
in a pending action or matter must be made by a summons in Form 10.

[S 639/2018 wef 22/10/2018]

Duration and renewal of originating summons

9A.—(1) For the purposes of service, an originating summons is
valid in the first instance for 12 months beginning on the date of its
issue.

(2) Where an originating summons has not been served on a
defendant, the Court may by order extend the validity of the
originating summons from time to time for such period, not
exceeding 6 months at any one time, beginning on the day next
following that on which the validity of the originating summons
would otherwise expire, as may be specified in the order, if an
application for the extension is made to the Court before that day, or
such later day as the Court may allow.

[S 639/2018 wef 22/10/2018]

Parenting plan

9B.—(1) Where an originating summons in respect of any
proceedings for divorce or nullity of marriage discloses that there
is any dependent child of the parties, the plaintiff must, unless the
Court otherwise directs, file, together with the originating
summons —

(a) an agreed parenting plan in Form 11; or
(b) a proposed parenting plan in Form 12.

(2) Unless the Court otherwise directs, the parties to a marriage
must try to agree on the arrangements for the welfare of every
dependent child of the parties and file an agreed parenting plan.

(3) If the parties are unable to agree on the arrangements for the
welfare of any dependent child of the parties, the parties may seek the
advice and assistance of a person, whether or not a public officer, who
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is trained or has experience in matters relating to child welfare, so that
the parties may resolve their disagreements harmoniously.

(4) Inreaching an agreement on the arrangements for the welfare of
any dependent child of the parties, the parties to the marriage must
regard the welfare of that child as the paramount consideration.

[S 639/2018 wef 22/10/2018]

Matrimonial property plan

9C.—(1) Where an originating summons in respect of any
proceedings for divorce or nullity of marriage discloses that there
1s an HDB matrimonial asset to be divided, the plaintiff must, unless
the Court otherwise directs, file, together with the originating
summons —

(a) an agreed matrimonial property plan in Form 13 and the
particulars of arrangements for housing in Form 14; or

(b) a proposed matrimonial property plan in Form 15 and the
particulars of arrangements for housing in Form 14.

(2) Where, at any time after the filing of an originating summons in
respect of proceedings for divorce or nullity of marriage, it is
disclosed that there is an HDB matrimonial asset to be divided, the
plaintiff must, unless the Court otherwise directs, file the documents
mentioned in paragraph (1)(a) or (b) in Court —

(a) within the time specified by the Court; or

(b) ifno time is specified by the Court, before the Court makes
any order under section 52(3)(d) of the Act.

(3) Before the filing of an agreed matrimonial property plan under
paragraph (1)(a), each party to the proceedings must obtain that
party’s own relevant CPF statement and additional CPF information
within such time and in such manner as the Court may specify.

[S 91072022 wef 30/11/2022]

(4) Before the filing of a proposed matrimonial property plan under
paragraph (1)(b), the plaintiff must obtain the plaintiff’s relevant CPF
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statement and any additional CPF information, in the relevant Form
and within such time as the Court may specify.

[S 802/2022 wef 17/10/2022]
(5) [Deleted by S 910/2022 wef 30/11/2022]
10. [Deleted by S 639/2018 wef 22/10/2018]

Persons under disability

11.—(1) The lawful guardian of a minor or any other person having
parental rights with respect to the minor may apply to the Court to
represent the minor in any proceedings in the Court to which the
minor is a party.

(2) The following persons may apply to the Court to represent a
person lacking capacity in any proceedings in the Court to which the
person lacking capacity is a party:

(a) a deputy appointed or deemed to be appointed for the
person lacking capacity by the Court under the Mental
Capacity Act;

(b) a donee of a lasting power of attorney granted, by the
person lacking capacity, under the Mental Capacity Act;

(c) aperson related by blood or marriage to the person lacking
capacity.

[S 639/2018 wef 22/10/2018]

(3) An application under this rule must be made by summons in
Form 16 and be supported by an affidavit.

[S 639/2018 wef 22/10/2018]

(4) The Court may appoint the applicant referred to in paragraph (1)

or (2) to represent the minor or person lacking capacity, as the case

may be, in the proceedings if the Court thinks that this is not adverse
to the interests of the minor or person lacking capacity.

[S 639/2018 wef 22/10/2018]
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Service of certain documents on person under disability

11A.—(1) Where in any proceedings a document is required to be
served personally on any person and that person is a person under
disability, this rule applies.

(2) Subject to this rule, the document must be served —

(a) in the case of a minor who is not also a person lacking
capacity, on his or her father or guardian or, if he or she has
no father or guardian, on the person with whom he or she
resides or in whose care he or she is; and

(b) 1n the case of a person lacking capacity, on the person (if
any) who is authorised under the Mental Capacity Act
2008 to conduct in the name of the person lacking capacity
or on his or her behalf the proceedings in connection with
which the document is to be served or, if there is no person
so authorised, on the person with whom he or she resides or
in whose care he or she is,

and must be served in the manner required by these Rules with
respect to the document in question.

(3) Despite anything in paragraph (2), the Court may order that a
document which has been, or is to be, served on the person under
disability or on a person other than a person mentioned in that
paragraph is deemed to be duly served on the person under disability.

(4) Subject to paragraph (5), a judgment or an order requiring a
person to do, or refrain from doing any act, a summons for the
committal of any person, and an order to attend court issued to any
person, must, if that person is a person under disability, be served
personally on him or her unless the Court otherwise orders.

(5) Paragraph (4) does not apply to an order for the discovery or
production of documents.

[S 910/2022 wef 30/11/2022]

Memorandum of defence and cross-application

12.—(1) A defendant who has been served with an originating
summons and case statement must, if the defendant wishes to defend
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the originating summons, file a memorandum of defence in Form 17,
18 or 19, whichever is appropriate —

(a) within 21 days after the date of service of the originating
summons and case statement; or

(b) where the Court has extended that period, within the
extended period.

(2) The defendant must, as soon as practicable after filing the
memorandum of defence, send to the plaintiff or the plaintiff’s
solicitor a copy of the memorandum of defence sealed with the seal of
the Court.

(3) Subject to paragraph (4), a defendant who has filed the
memorandum of defence cannot amend the memorandum of
defence, or raise any other ground of defence, without the leave of
the Court.

(4) Where the plaintiff has amended the plaintiff’s originating
summons, or the case statement with which the originating summons
is endorsed, with the agreement of the defendant under rule 9(5)(b) —

(a) the defendant may, if the defendant has already served a
memorandum of defence on the plaintiff, amend the
memorandum of defence without the leave of the Court;
and

(b) the defendant must, if the defendant wishes to defend the
amended originating summons, or amended case
statement, file a memorandum of defence or an amended
memorandum of defence, as the case may be —

(1) within 21 days after the date of service of the
amended originating summons or amended case
statement; or

(i1) where the Court has extended that period, within the
extended period.

(5) A defendant who wishes to make a cross-application must,
unless the Court gives leave to the contrary, include the cross-
application in the memorandum of defence.
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(6) Every cross-application must contain a statement of particulars
setting out the following matters:

(a) the nature of the cross-application;
(b) the grounds for —
(1) the cross-application; and
(11) the claims or relief sought;

(c) particulars of the facts relied upon in support of the cross-
application.

(7) A defendant who has filed a cross-application may not amend
the cross-application without the leave of the Court.

(8) A defendant must, at the time of filing of the memorandum of
defence or at such other time as may be specified by the Court, file the
defendant’s relevant CPF statement and additional CPF information.

(9) A defendant who has been served with a proposed parenting
plan under rule 9B must, in any case where the Court so directs,
within the time specified by the Court, or may, in any other case, on
the date of filing of the memorandum of defence under this rule,
file —

(a) the defendant’s agreement in Form 20 to the proposed
parenting plan; or

(b) a proposed parenting plan in Form 21 setting out the
defendant’s proposed arrangements for the welfare of
every dependent child of the parties.

(10) A defendant who has been served with a proposed matrimonial
property plan under rule 9C must, in any case where the Court so
directs, within the time specified by the Court, or may, in any other
case, on the date of filing of the memorandum of defence under this
rule, file —

(a) the defendant’s agreement in Form 22 to the proposed
matrimonial property plan, and the particulars of the HDB
matrimonial asset in Form 14; or

(b) a proposed matrimonial property plan in Form 23 setting
out the defendant’s proposed arrangements in respect of
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the HDB matrimonial asset, and the particulars of the
matrimonial asset in Form 14.

(11) Any agreement or proposed parenting plan filed by the
defendant under paragraph (9), and any agreement or proposed
matrimonial property plan filed by the defendant under
paragraph (10), must be sent to the plaintiff —

(a) together with the defendant’s memorandum of defence; or

(b) if filed after the date of filing of the memorandum of
defence, within 2 working days after that agreement,
proposed parenting plan or proposed matrimonial property
plan (as the case may be) is filed, or within such longer
period as the Court may specify.

[S 639/2018 wef 22/10/2018]

Amendment of originating summons, memorandum of
defence, etc.

12A.—(1) Subject to these Rules, the Court may, at any stage of the
proceedings, allow a party to amend that party’s originating
summons, case statement, memorandum of defence or summons,
or any other document filed by that party —

(a) on such terms as to costs or otherwise as may be just; and
(b) in such manner, if any, as the Court may direct.

(2) An order granting leave to amend any originating summons,
case statement, memorandum of defence, summons or other
document may contain directions as to the making of consequential
amendments to any other document that has already been filed, and as
to the filing and service of the amended document or any other
document.

(3) Where the originating summons or case statement has been
amended in accordance with rule 9(5)(b), and whether or not the
defendant files a memorandum of defence or an amended
memorandum of defence (as the case may be) under rule 12(4), the
Court may make an order directing the making of consequential
amendments to any other document that has already been filed, and as
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to the filing and service of the amended document or any other
document.

[S 639/2018 wef 22/10/2018]

Discovery of documents

13.—(1) The Court may, at any time, on the application of any party
to any proceedings (called in this rule the applicant), make an order
requiring any other party (called in this rule the respondent) to make
an affidavit stating whether any document specified or described in

the application, or any class of documents so specified or
described —

(a) is or has at any time been in the respondent’s possession,
custody or power; and

(b) if not in the respondent’s possession, custody or power,
when the respondent parted with it and what has become of
it.

(2) Upon making an order under paragraph (1), if a document or
class of documents is stated by the respondent in the respondent’s
affidavit to be in the respondent’s possession, custody or power, the
Court may order the respondent to exhibit a copy of the document, or
a copy of each document in the class of documents, in the affidavit.

(3) An application for an order under this rule must be made by
summons in Form 24 and be supported by an affidavit stating the
belief of the deponent that —

(a) the respondent has, or at some time had, in the respondent’s
possession, custody or power, the document or class of
documents specified or described in the application; and

(b) the document mentioned in sub-paragraph (a), or a
document in the class of documents mentioned in
sub-paragraph (a), falls within one of the following
descriptions:

(i) a document on which a party relies or will rely;
(i1) a document that could —

(A) adversely affect a party’s case; or
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(B) support a party’s case;

(i11) a document that may lead the applicant to a train of
inquiry, resulting in the applicant obtaining
information that may —

(A) adversely affect a party’s case; or
(B) support a party’s case.

(4) Before an application under paragraph (1) is filed, the applicant
must serve a written request in Form 25 on the respondent —

(a) seeking discovery of the document or class of documents
mentioned in paragraph (1); and

(b) setting out, in respect of each such document or class of
documents, the reasons for requesting for discovery.

(5) The respondent must serve a notice in Form 26 within 14 days
after the respondent is served with the written request, stating —

(a) the document or class of documents the respondent is
willing to provide discovery of, and in what mode the
respondent is willing to provide such discovery; and

(b) the document or class of documents the respondent is not
willing or not able to provide discovery of.

(6) Unless otherwise agreed by the parties, the document or class of
documents mentioned in paragraph (5)(a) must be provided or made
available to the applicant within 28 days after the date the respondent
is served with the written request.

(7) No application may be made under paragraph (1) unless —

(a) the time specified in paragraph (5) for serving the notice
has elapsed, and the respondent has not served the notice;

(b) the time specified in paragraph (6) for providing or making
available the document or class of documents mentioned in
paragraph (5)(a) has elapsed, and the respondent has not
provided or made available the document or class of
documents; or
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(c) the respondent has stated that the respondent is not willing
or not able to provide discovery of any document or class
of documents specified in the written request.

(8) In deciding whether to grant an order under paragraph (1), the
Court must take into account —

(a) the extent of discovery that the respondent has stated that
the respondent is willing to provide under
paragraph (5)(a); and

(b) any offer made by the respondent to give particulars or
make admissions relating to any matter in question.

(9) The Court must not make an order under paragraph (1) if, and so
far as the Court is of the opinion that, the discovery is not necessary
either for disposing fairly of the matter or for saving costs.

(10) The Court must not make an order under paragraph (1) against
the respondent before the respondent has filed the respondent’s
affidavit of evidence-in-chief, unless in the opinion of the Court there
are exceptional circumstances necessitating the making of the order.

[S 639/2018 wef 22/10/2018]
Order for production to Court

13A.—(1) The Court may, at any stage of the proceedings, order
any party to produce to the Court any document in that party’s
possession, custody or power that falls within one of the following
descriptions:

(a) a document on which a party relies or will rely;
(b) a document that could —

(1) adversely affect a party’s case; or

(i1) support a party’s case;

(¢) a document that may lead a party to a train of inquiry,
resulting in the obtaining of information that may —

(1) adversely affect a party’s case; or

(i1) support a party’s case.
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(2) The Court may deal with any document produced pursuant to an
order under paragraph (1) in such manner as the Court thinks fit.

[S 639/2018 wef 22/10/2018]

Failure to comply with order of discovery or production

13B. A party who fails to comply with any requirement in rule 13 or
13A, or any order made under rule 13 or 13A, to give discovery of, or
to produce, any document —

(a) may not rely on that document except with the leave of the
Court; and
(b) may have an adverse inference drawn against that party.
[S 639/2018 wef 22/10/2018]

Information as to other proceedings relating to children

13C. On any application relating to any dependent child of the
parties, the applicant must bring to the Court’s attention any
proceedings relating to that child that may be in progress in any
court in Singapore or elsewhere.

[S 639/2018 wef 22/10/2018]

Interim orders relating to child of parties

14.—(1) The Court may, on the application of any party to any
proceedings in the Court, during any stage in the proceedings, make
an interim order on the —

(a) custody, care and control of; or
(b) access to,

any child of the parties, if the Court thinks that it is in the interests of
the child to do so.

[S 639/2018 wef 22/10/2018]

(2) Before making any interim order under paragraph (1), the Court

must have regard to all the circumstances of the case, including the
following matters:
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(a) whether there are any proceedings relating to the child that
may be in progress in any court in Singapore or elsewhere,
or are the subject of any order of court in Singapore;

(b) whether the child should be produced before the Court
during the proceedings;
(c¢) whether any party is likely to take the child outside
Singapore during the proceedings.
[S 639/2018 wef 22/10/2018]
(3) An application under paragraph (1) —
(a) must be made by summons in Form 27 and supported by an
affidavit; and

(b) must be served on every other party to the proceedings
within 7 days after the date of filing of the application in
the Court, or within such other period as the Court may
direct.

[S 639/2018 wef 22/10/2018]

(4) An application under paragraph (1) may be made ex parte in
cases of urgency, and the Court may make an order subject to such
terms as the Court thinks fit.

[S 639/2018 wef 22/10/2018]
Miscellaneous interim orders

15.—(1) The Court may, on the application of any party to any
proceedings in the Court, make an interim order —

(a) in such terms as the Court thinks fit, for the purpose of
facilitating or expediting the hearing of the proceedings;

(b) to allow an amendment of any case statement or
Memorandum of Defence;

(c) to strike out or expunge any affidavit or part thereof;

(d) to permit the correction of any clerical error in any
document filed in the Court;
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(e) to extend the time required for the doing of anything under
these Rules, or pursuant to any direction or order of the
Court; or

(f) to set aside any order made in the absence of any party to
the proceedings, not being an order relating to the marital
status of the parties.

[S 639/2018 wef 22/10/2018]
(2) An application under paragraph (1) —

(a) must be made by summons in Form 28 and supported by an
affidavit; and

(b) must be served on every other party to the proceedings
within 7 days after the date of filing of the application in
the Court, or within such other period as the Court may
direct.

[S 639/2018 wef 22/10/2018]

(3) The Court may, in an appropriate case, dispense with the
requirement in paragraph (2).
[S 639/2018 wef 22/10/2018]

Intervener

16.—(1) The Court may, on the application of either or both of the
following persons, join a person who is not a party to, but has an
interest in, any proceedings in the Court (called in this rule the
interested person) as an intervener in those proceedings on such terms
as the Court thinks fit:

(a) the interested person;

(b) a party to those proceedings, with the consent of the
interested person.

(2) An application under paragraph (1) —

(a) must be made by summons in Form 29 and supported by an
affidavit; and

(b) must be served on every other party to the proceedings
within 7 days after the date of filing of the application in
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the Court, or within such other period as the Court may
direct.

[S 639/2018 wef 22/10/2018]

Leave to commence or to continue civil proceedings

17.—(1) An application for leave to commence or to continue
proceedings under section 35A of the Act —

(a) must be made by summons in Form 30 and supported by an
affidavit made by the applicant; and

(b) must be served on every other party to the proceedings
within 7 days after the date of filing of the application in
the Court, or within such other period as the Court may
direct.

[S 639/2018 wef 22/10/2018]
(2) [Deleted by S 639/2018 wef 22/10/2018]
(3) A commencement certificate issued by the Court under
section 35A(4) of the Act shall be in Form 31.
[S 639/2018 wef 22/10/2018]
(4) A continuation certificate issued by the Court under
section 35A(4) of the Act shall be in Form 32.
[S 639/2018 wef 22/10/2018]
(5) A certificate of attendance issued by the Court under
section 35A(7) of the Act shall be in Form 33.
[S 639/2018 wef 22/10/2018]

Stay of proceedings

17A.—(1) An application for a stay of proceedings under
section 36 of the Act must be made by summons supported by an
affidavit.

(2) An application under paragraph (1) must be served on every
other party to the proceedings within 7 days after the date of filing of
the application in the Court, or within such other period as the Court
may direct.

[S 639/2018 wef 22/10/2018]
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Withdrawal, compromise and settlement

18.—(1) An originating summons or a summons in respect of any
proceedings for divorce may be withdrawn by the plaintiff or
applicant without the leave of the Court, if —

(a) the husband has not pronounced talak; and
(b) either of the following applies:

(1) at any time before the originating summons or
summons is served on the defendant or respondent,
the plaintiff or applicant files a Notice of Withdrawal
in Form 34;

(i1) at any time before judgment, a Notice of Withdrawal
in Form 34 that is signed by, and endorsed with the
consent of, all the parties is filed.

(2) An originating summons or a summons in respect of any other
proceedings may be withdrawn by the plaintiff or applicant without
the leave of the Court, at any time before the originating summons or
summons is served on the defendant or respondent, by filing a Notice
of Withdrawal in Form 34.

(3) Except as provided in paragraphs (1) and (2), a party may not
withdraw an originating summons or a summons without the leave of
the Court.

(4) The Court hearing an application for leave under paragraph (3)
may order the originating summons or summons mentioned in that
paragraph to be withdrawn on such terms as to costs, the bringing of a
subsequent action or otherwise as the Court thinks fit.

(5) Where a party, who has withdrawn an originating summons or a
summons and is ordered under paragraph (4) to pay any other party’s
costs of the action, brings another action for the same (or substantially
the same) matter, the Court may order that the second action be stayed
until those costs are paid.

(6) An originating summons in respect of any proceedings for
divorce or nullity of marriage is deemed to be withdrawn against a
defendant if —
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(a) either of the following is not filed, in respect of the service
on that defendant of the originating summons and case
statement, before the expiry of 6 months after the validity
of the originating summons for the purpose of service has
expired:

(1) an affidavit of service in Form 35;
(i1) an acknowledgment of service in Form 36; and

(b) the defendant does not file a memorandum of defence
under rule 12 within the period mentioned in
sub-paragraph (a).

(7) The parties to any proceedings in the Court may, at any stage of
the proceedings, reach a compromise or settlement, and the Court
may, if requested by the parties, record the terms of the compromise
or settlement.

(8) A person, who has been appointed under rule 11 to represent any
minor or person lacking capacity in any proceedings, must not
withdraw the originating summons or summons by which the
proceedings are commenced, or reach a compromise or settlement
in the proceedings, without the leave of the Court.

[S 639/2018 wef 22/10/2018]

Court may make orders and give directions for just,
expeditious and economical disposal of proceedings

18A.—(1) The Court may, at any time after the commencement or
at the hearing of any proceedings, of its own motion or on an
application by any party to the proceedings, make such order or give
such direction as the Court thinks fit, for the just, expeditious and
economical disposal of the matter.

[S 910/2022 wef 30/11/2022]

(1A) An order under paragraph (1) may be made, and a direction
under paragraph (1) may be given —

(a) where the Court directs all or any of the parties to appear
before the Court — in Court; or

Informal Consolidation — version in force from 30/11/2022





Muslim Marriage and Divorce
Car. 3, R 1] Rules [2001 Ed. p. 35

(b) in any other case — through the electronic system.
[S 910/2022 wef 30/11/2022]

(2) The directions that the Court may give under paragraph (1)
include directions on one or more of the following matters:

(a) that all or any of the parties to the proceedings attend
counselling or participate in such family support
programme or activity as the Court thinks fit;

(b) that all or any of the parties to the proceedings attend a
mediation session or pre-trial conference relating to any
matter arising in the proceedings;

(c) that evidence in proceedings be given orally or by
affidavit, or by a combination of oral evidence and
affidavit evidence, with or without cross-examination of
any deponent;

(d) that a witness be called to give evidence with a view to
assisting in the resolution or disposal of the proceedings;

(e) that evidence may be given through a live video or live
television link.

(3) Without affecting paragraph (1), at a mediation session or pre-
trial conference, the Court may —

(a) consider any matter, including the possibility of settlement
of all or any of the issues in the proceedings; and

(b) require the parties to furnish to the Court such information
as the Court thinks fit.

(4) Where a party defaults in complying with any order made or
direction given by the Court under paragraph (1), the Court may —

(a) dismiss the action;
(b) strike out the cross-application; or

(¢) make such order as the Court thinks fit.
[S 639/2018 wef 22/10/2018]

19. [Deleted by S 639/2018 wef 22/10/2018]
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Witnesses

20.—(1) A party to any proceedings in the Court who desires a
person to be summoned as a witness to give oral evidence during the
proceedings or to produce before the Court a document in his
possession, custody or control, may make an application in Form 37.

[S 639/2018 wef 22/10/2018]
(2) On receipt of an application under paragraph (1), the registrar or
the Court may issue a subpoena in Form 38 to the witness.
[S 639/2018 wef 22/10/2018]
(3) Unless the Court otherwise orders, a subpoena must be served
personally.
[S 639/2018 wef 22/10/2018]

Warrant of arrest

21. A warrant of arrest referred to in section 40 of the Act shall be in
Form 39.

[S 639/2018 wef 22/10/2018]
22. [Deleted by S 639/2018 wef 22/10/2018]

Hearings

23.—(1) If, at the time appointed for the hearing of any cause of
action or application in the Court, the plaintiff or applicant does not
appear, the cause of action or application, as the case may be, may be
struck out.

(2) If, at the time appointed for the hearing of any cause of action or
application in the Court, the defendant or any other respondent to the
application does not appear, the Court may, if satisfied that the absent
party has been duly served with the originating summons or
application (as the case may be) at least 21 days before the date
appointed for the hearing —

(a) proceed with the hearing and give judgment for the
plaintiff or make an order in favour of the applicant, as
the case may be;

(b) make such other order as the Court thinks fit; or

Informal Consolidation — version in force from 30/11/2022





Muslim Marriage and Divorce
Car. 3, R 1] Rules [2001 Ed. p. 37

(c) adjourn the hearing to another date.
[S 639/2018 wef 22/10/2018]

(3) Where a cause of action or an application has been struck out
under paragraph (1), the Court may proceed to hear a cross-
application relating to the same matter.

[S 639/2018 wef 22/10/2018]

(4) If a party to any cause of action or application admits the other
party’s claim in the cause of action or application, the Court may give
judgment in respect of that claim for that party or make an order
without hearing any evidence.

[S 639/2018 wef 22/10/2018]

Continuation of hearing by another president of Court

23A.—(1) When a president of the Court who has commenced the
hearing of an application is unable to complete the hearing, the senior
president of the Court may nominate another president of the Court to
continue the hearing.

(2) Nothing in this rule prevents the president of the Court so
nominated from recalling all or any of the witnesses or taking their
evidence afresh.

[S 91072022 wef 30/11/2022]

Continuation of hearing by another member of Appeal Board

23B.—(1) Where one or more members of an Appeal Board who
have commenced the hearing of an appeal are unable to complete the
hearing, the President of the Majlis may —

(a) in the case of one or more members not presiding over the
Appeal Board — select one or more persons from the panel
of persons mentioned in section 55(3) of the Act to
continue hearing the appeal; and

(b) 1n the case of a member presiding over the Appeal Board
— nominate a person from the panel of persons mentioned
in section 55(3) of the Act, or a remaining member of the
Appeal Board, to continue presiding over the Appeal
Board.
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(2) Nothing in this rule prevents an Appeal Board reconstituted
under paragraph (1)(a) or (b) from recalling all or any of the
witnesses or taking their evidence afresh.

[S 91072022 wef 30/11/2022]

Evidence

24.—(1) Unless otherwise directed by the Court, the evidence of a
party to any proceedings in the Court and the party’s witnesses must
be adduced by way of affidavit.

(2) Every affidavit made by any person under these Rules must
depose to —

(a) the facts of which the deponent has personal cognizance;
and

(b) where applicable, the belief of the deponent in the truth of
any other facts.

(3) The Court may, at any stage of any proceedings in the Court,
appoint a person whom the Court considers appropriate to assist on
any point of law, legal procedure or evidence.

[S 639/2018 wef 22/10/2018]

Filing of affidavits in originating summons or summons

24A.—(1) Unless the Court otherwise directs, a plaintiff or an
applicant who intends to adduce evidence in support of an originating
summons (other than in respect of proceedings for divorce or nullity
of marriage), a variation application or a summons (other than in
respect of a variation application) must do so by affidavit.

(2) The plaintiff or applicant must —

(a) file the affidavit at the time of filing of the originating
summons, variation application or summons; and

(b) serve a copy of the originating summons, variation
application or summons, together with the supporting
affidavit, on every defendant or respondent.

(3) A defendant or respondent who is served with, and intends to
adduce evidence in relation to, an originating summons (other than in

Informal Consolidation — version in force from 30/11/2022





Muslim Marriage and Divorce
Car. 3, R 1] Rules [2001 Ed. p. 39

respect of proceedings for divorce or nullity of marriage), a variation
application or a summons (other than in respect of a variation
application) must file an affidavit-in-reply, and serve a copy of the
affidavit-in-reply on the plaintiff or applicant, not later than —

(a) in the case of any such originating summons or variation
application, 21 days after the date of service of a copy of
the plaintiff’s or applicant’s affidavit under paragraph (2);
or

(b) in the case of any such summons, 14 days after the date of
service of a copy of the plaintiff’s or applicant’s affidavit
under paragraph (2).

(4) Where the defendant or respondent has served a copy of an
affidavit-in-reply in respect of an originating summons or a variation
application mentioned in paragraph (3), the plaintiff or applicant may
not file a further affidavit without the leave of the Court.

(5) Unless the Court otherwise directs, where the defendant or
respondent has served a copy of an affidavit-in-reply in respect of a
summons mentioned in paragraph (3), the plaintiff or applicant may
file a further affidavit, and serve a copy of the further affidavit on the
defendant or respondent, within 14 days after being served with the
affidavit-in-reply.

(6) This rule does not apply to any affidavit of evidence-in-chief or
reply affidavit filed in respect of an originating summons in respect of
proceedings for divorce or nullity of marriage under rule 24B.

[S 639/2018 wef 22/10/2018]
Filing of affidavit of evidence-in-chief

24B.—(1) In any proceedings for divorce or nullity of marriage, or
in an application for an order to be made consequent on any
proceedings for divorce or nullity of marriage, the parties must, if the
Court so orders, file and exchange their affidavits of evidence-in-
chief —

(a) 1n such manner as the Court may direct; and

(b) within such period as the Court may direct.
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(2) After the exchange of the affidavits of evidence-in-chief, a party
may file, and serve on the other party, a reply affidavit in response to
the other party’s affidavit of evidence-in-chief within such time as the
Court may direct.

(3) No further affidavit is to be received in evidence without the
leave of the Court.

(4) An application for leave under paragraph (3) must be made by
way of summons, unless the Court otherwise directs.

[S 639/2018 wef 22/10/2018]

Examination of child directed by Court

25. When considering any question relating to the welfare or
interest of, or relating to the custody, care and control of and access
to, any child, the Court may, on its own motion and with a view to
obtaining a report on the welfare of the child, direct that the child be
examined or assessed by a person, whether or not a public officer,
who is trained or has experience in matters relating to child welfare.

[S 639/2018 wef 22/10/2018]

Examination of child with leave of Court

25A.—(1) An application for leave to appoint a registered medical
practitioner, psychologist, counsellor, social worker or mental health
professional under section 43B of the Act must be made by summons
and supported by an affidavit.

(2) Atthe hearing of the leave application, the Court may give such
directions and make such orders as it thinks fit, including
directions —

(a) relating to the appointment of an independent expert and
the payment of the expert’s remuneration; and

(b) limiting the number of experts who may be called in the
proceedings.

(3) To avoid doubt, no application under paragraph (1) may be
made —
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(a) for the appointment of a registered medical practitioner,
psychologist, counsellor, social worker or mental health
professional who is —

(1) a public officer in the Court; or

(i1) a person who is involved in the examination and
assessment of the child pursuant to rule 25; or

(b) in respect of any examination or assessment of a child
directed by the Court under rule 25.

[S 639/2018 wef 22/10/2018]

Role of child representative

25B.—(1) Where the Court requires a child to attend before the
Court for the purposes of resolving any issue involving the custody or
welfare of the child, the Court may order a child representative to be
present in Court during such attendance.

(2) The child representative must act in what the child
representative believes to be in the best interests of the child.

(3) Subject to paragraph (2) and unless the Court otherwise directs,
the child representative must, as far as possible and to the best of the
child representative’s ability —

(a) assist the child in expressing the child’s view to the Court
fully and accurately, and free from the influence of any
person; and

(b) bring to the Court’s attention any matters or evidence
relevant to advancing the interests of the child that the
child representative is aware or cognizant of, having regard
to the child representative’s training or experience in
matters relating to child welfare.

[S 639/2018 wef 22/10/2018]
Consent decrees and orders

26.—(1) Where the parties to any proceedings in the Court consent
to a divorce, the registrar may make a decree of divorce and any order
which the Court may make under section 52 of the Act.
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(2) Paragraph (1) shall not apply if the divorce is by 3 talak or the
third talak.
Judgment decrees and orders

27.—(1) Every decree of divorce or nullity of marriage, and every
order made by the Court, must be —

(a) 1ssued by the Court in Form 40 or Form 41, whichever is
appropriate;

(b) dated and signed by the Court; and
(c) sealed and retained by the Court.

(2) A certified copy of any decree or order made by the Court may
be issued to any party to the proceedings on payment of the
prescribed fee specified in the Third Schedule.

(3) An order granted on an ex parte application under rule 14(4)
must be in Form 42.

[S 639/2018 wef 22/10/2018]

Variation application

28. A variation application must be made to the Court by summons
supported by an affidavit.

[S 639/2018 wef 22/10/2018]

Registration of divorce

29. A divorce must be registered in the Register of Divorces in
Form 3.

[S 639/2018 wef 22/10/2018]
30. [Deleted by S 51/2009 wef 01/03/2009]

Costs

31.—(1) A party to any proceedings is not entitled to recover any
costs of or incidental to the proceedings from any other party to the
proceedings except under an order of the Court.

(2) If the Court in its discretion sees fit to make any order as to the
costs of or incidental to any proceedings, the Court must order the
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costs to follow the event, except when it appears to the Court that in
the circumstances of the case some other order should be made as to
the whole or any part of the costs.

(3) The Court may, in an appropriate case, order a solicitor acting
for a party in any proceedings in the Court to bear the solicitor’s costs
personally.

(4) In making an order under this rule, the Court may have regard to
any practice applicable to civil proceedings in any court.

(5) In this rule, “costs” includes any fees, charges, disbursements,
expenses and remuneration of any of the parties to the proceedings,
witnesses and any intervener joined by the Court under rule 16(1).

[S 639/2018 wef 22/10/2018]

Hakam

32.—(1) The appointment of hakam by the Court under
section 50(1) of the Act must be made in Form 43.

[S 639/2018 wef 22/10/2018]

(2) A solicitor acting for any party to be divorced may, with the

leave of the Court, be present at any meeting of the hakam and the
parties.

[S 639/2018 wef 22/10/2018]

(3) The hakam may recommend an appropriate amount of

redemption money for the parties’ agreement, and, if the parties

agree on that recommended amount, the Court may cause the
husband to pronounce a divorce by redemption (khuluk).

[S 910/2022 wef 30/11/2022]
(4) A party dissatisfied with a decision of the Court (whether made
by a president of the Court or the registrar) to appoint hakam under

section 50(1) of the Act may, before the hakam pronounces a divorce
under section 50(6) or (7) of the Act, appeal against the decision —

(a) to apresident of the Court, if the decision was made by the
registrar; and

[S 639/2018 wef 22/10/2018]
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(b) to the Appeal Board, if the decision was made by a
president of the Court.

[S 51/2009 wef 01/03/2009]
[S 639/2018 wef 22/10/2018]
[S 639/2018 wef 22/10/2018]
[S 910/2022 wef 30/11/2022]

(5) [Deleted by S 910/2022 wef 30/11/2022]
(6) No appeal lies against a pronouncement of divorce by the

hakam under section 50(6) or (7) of the Act.

[S 910/2022 wef 30/11/2022]

(7) The fees for the hakam shall be borne by the parties to be
divorced and shall be of such amount as the Court may determine.

Service of originating summons, etc.

33.—(1) Unless the Court otherwise directs, the plaintiff must serve
the following on the defendant personally or by registered post:

(a) in the case of an originating summons in respect of any
proceedings for divorce or nullity of marriage, a copy each
of the originating summons and case statement, together
with —

(1) acopy of an acknowledgment of service in Form 36;

(i1) a copy of a memorandum of defence in Form 17, 18
or 19, as appropriate;

(111) a copy of any parenting plan filed under rule 9B; and

(iv) a copy of any matrimonial property plan filed under
rule 9C;

(b) 1n any other case, a copy each of the originating summons
and any case statement.

(2) Unless the Court otherwise directs, the defendant must serve a
copy of a cross-application in proceedings for a divorce on the
plaintiff personally or by registered post.
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(3) Unless the Court otherwise directs, the applicant in a variation
application must serve a copy of the variation application on the
respondent personally or by registered post.

(4) Personal service under these Rules must be effected by a
process server of the Court, by a solicitor, or by a solicitor’s clerk
whose name and particulars have been notified to the Court in such
manner as the Court may direct for this purpose.

(5) Despite paragraph (4), the Court may, in a particular cause or
matter, allow personal service to be effected by any other named
person and must, in that case, cause to be marked on the document
required to be served personally, a memorandum to that effect.

(6) Personal service of an originating summons, a cross-application
or a variation application is effected by leaving with the person to be
served a sealed copy of the originating summons, cross-application or
variation application.

(6A) Personal service of a document under these Rules may also be
effected in such other manner as may be agreed between the party
serving and the party to be served.

[S 91072022 wef 30/11/2022]

(7) Where an originating summons, a cross-application or a
variation application is served by registered post, a copy of an
acknowledgment of service in Form 36 must be served together with
the originating summons, cross-application or variation application.

(8) Where the solicitor for a party endorses on a document served
under paragraph (1), (2) or (3) a statement that the solicitor accepts
service of the document on the party’s behalf, the document is
deemed —

(a) to have been duly served on the party; and

(b) to have been so served on the date on which the
endorsement was made.

(9) For the purposes of paragraphs (1), (2), (3) and (7), a party’s
document is deemed to have been duly served on another party by
registered post if —
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(a) the document is sent by prepaid registered post to the
second-mentioned party; and

(b) the second-mentioned party signs and returns an
acknowledgment of service in Form 36 to the solicitor
for the first-mentioned party, or to the first-mentioned
party (if the first-mentioned party is acting in person), at
the first-mentioned party’s address for service.

[S 639/2018 wef 22/10/2018]

Substituted service

34.—(1) The Court may, on an application for leave to substitute
any mode of service specified in rule 33 with another mode of service,
or with notice of proceedings by advertisement, direct that service be
effected in such mode of service as the Court thinks fit.

(2) An application for leave under paragraph (1) must be made ex
parte by summons supported by an affidavit setting out the grounds of
the application.

(3) Where leave is given under paragraph (1) to substitute any mode
of service specified in rule 33 with notice of proceedings by
advertisement, the form of the advertisement must be made in
accordance with Form 44.

(4) The Court may, in an appropriate case, order that service on any
person of an originating summons or a variation application, and any
subsequent or related documents filed in the proceedings, be
dispensed with.

[S 639/2018 wef 22/10/2018]

Proof of service

34A. Unless the Court otherwise directs, an originating summons in
respect of any proceedings for divorce or nullity of marriage must not
proceed to trial or hearing unless —

(a) the defendant has filed a memorandum of defence under
rule 12; or

(b) where the defendant has not filed a memorandum of
defence —
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(1) it is shown by affidavit in Form 35 that the defendant
has been served with the originating summons and
case statement;

(i1) the defendant has returned to the plaintiff’s solicitor,
or to the plaintiff (if the plaintiff is acting in person),
an acknowledgment of service in Form 36, and that
acknowledgment of service is filed in Court;

(i1) it is shown by the form titled “Form for
Acknowledgment of Service (By Court Process
Server)” that the defendant has been served with
the originating summons and case statement by a
process server of the Court; or

(iv) the defendant has appeared in Court at least once for
the purposes of the proceedings.
[S 639/2018 wef 22/10/2018]

Service of summons and other documents

35.—(1) Subject to rules 33, 34 and 34A, unless the Court
otherwise directs, any summons or other document must be served
by ordinary service in accordance with paragraph (2).

(2) Ordinary service, of any document that is not required to be
served personally, is effected —

(a) by leaving the document at the address for service of the
person to be served;

(b) by sending the document by post to the address for service
of the person to be served;

[S 910/2022 wef 30/11/2022]

(ba) in such other manner as may be agreed between the party
serving and the party to be served; or

[S 910/2022 wef 30/11/2022]
(¢) in such other manner as the Court may direct.

(3) For the purposes of paragraph (2), if at the time when service is
effected, the person who is to be served has no address for service, his
address for service 1s his usual or last known address.
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(4) Unless otherwise provided or directed by the Court, a summons
must be served within 7 days after the filing of the summons.

(5) The Court may, in an appropriate case, order that service on any
person of a summons or document, and any subsequent or related
documents filed in the proceedings, be dispensed with.

[S 639/2018 wef 22/10/2018]

Affidavit of service
35A. An affidavit of service of any document must —
(a) state by whom the document was served;

(b) state the day of the week and the date on which the
document was served;

(c) state where and how the document was served; and

(d) be in Form 35.
[S 639/2018 wef 22/10/2018]

Application for order of presumption of death

36.—(1) An application by any person for an order that his spouse
be presumed dead under section 54 of the Act shall be made ex parte
in Form 45 supported by an affidavit made by the applicant.

[S 639/2018 wef 22/10/2018]
(2) At the hearing of an application under paragraph (1), the Court
may —

(a) give such directions as it thinks fit as to the service of the
application on any person who may have an interest in or
who may assist the Court in the matter;

(b) require further evidence to be adduced either by way of
oral testimony or by further affidavit; or

(c) proceed to hear the application.

(3) The certificate of presumption of death issued by the Court
under section 54 of the Act shall be in Form 46.

[S 639/2018 wef 22/10/2018]
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Appointment and discharge of solicitors

37.—(1) Where a party appoints a solicitor to act in any cause or
matter on the party’s behalf, a notice of appointment of solicitor in
Form 47 must be filed in the Court.

[S 91072022 wef 30/11/2022]

(2) A solicitor who is acting for a party in any cause or matter must
attend all proceedings in the Court relating to that cause or matter,
including mediation sessions and pre-trial conferences.

[S 91072022 wef 30/11/2022]

(2A) Paragraph (2) does not apply in respect of any proceedings for
which a party files a notice of intention in accordance with
paragraph (5) to act in person.

[S 910/2022 wef 30/11/2022]

(3) Where a party who has appointed a solicitor to act in any cause
or matter appoints another solicitor in place of that solicitor —

(a) anotice of change of solicitor in Form 48 must be filed in
the Court; and

(b) until that notice is filed and served in accordance with this
rule, the first-mentioned solicitor is to be treated as the
solicitor of the party.

[S 910/2022 wef 30/11/2022]
(4) A party giving a notice mentioned in paragraph (1) or (3) must
serve a copy of the notice on every other party to the cause or matter

and, in the case of a change of solicitors, on the former solicitor.
[S 910/2022 wef 30/11/2022]

(5) Where a party represented by a solicitor in any cause or matter
intends and is entitled to act in person in any proceedings relating to
that cause or matter, the party may make that change without an order
by filing a notice of intention to act in person in Form 49, whether or
not the solicitor in that cause or matter is subsequently discharged.

[S 910/2022 wef 30/11/2022]

(5A) A party filing a notice of intention under paragraph (5) must
serve a copy of the notice of intention on every other party to the
cause or matter and the solicitor representing the party in that cause or
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matter, and paragraph (3)(b) applies to the notice of intention as it
applies to a notice of change of solicitor, except that the notice of
intention must contain an address for service of the party giving
notice.

[S 910/2022 wef 30/11/2022]
(6) Where a solicitor who has acted for a party in any proceedings
or cause or matter ceases so to act, and the party has not given a notice

of change in accordance with paragraph (3) or a notice of intention to
act in person in accordance with paragraph (5) —

(a) the solicitor may apply to the Court for an order declaring
that the solicitor has ceased to be the solicitor acting for the
party in the proceedings or cause or matter; and

[S 91072022 wef 30/11/2022]

(b) the Court may make an order accordingly.
[S 910/2022 wef 30/11/2022]

(7) An application for an order under paragraph (6) must —
(a) be made by summons in Form 50; and

(b) be supported by an affidavit stating the grounds of the
application.

(8) Despite paragraph (6), until the solicitor serves a copy of the
order and files a notice in Form 51, the solicitor 1s considered the
solicitor of the party.

[S 639/2018 wef 22/10/2018]

Appeals from directions and orders of registrar

38.—(1) An appeal shall lie from any direction or order of the
registrar to a president of the Court.

[S 639/2018 wef 22/10/2018]
(2) An appeal under this rule shall be commenced by filing in the
Court a notice of appeal in Form 52 addressed to the senior president

of the Court not later than 14 days from the date of the direction or
order of the registrar.

[S 639/2018 wef 22/10/2018]
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(3) The appellant shall serve on every respondent to the appeal a
copy of the notice of appeal within 3 days of filing the notice of
appeal in the Court.

(4) An appeal to a president of the Court under this rule shall be
heard by way of rehearing.

[S 639/2018 wef 22/10/2018]

(5) No appeal shall lie from a decision of a president of the Court on
an appeal under this rule except —

(a) an appeal from an interim order made by the registrar
under rule 14(1); and

(b) an appeal from a consent decree or order made by the
registrar under rule 26(1).

[S 639/2018 wef 22/10/2018]

(6) Notwithstanding anything in this rule, the Court may;, if it thinks
fit, extend the time required for the doing of any act under this rule.

PART IITA

ELECTRONIC SYSTEM
[S 910/2022 wef 30/11/2022]

Electronic system

38A.—(1) An electronic filing and case management system is
established for the Court.

(2) The purposes of the electronic system are as follows:
(a) to facilitate the submission of forms and documents;

(b) to facilitate the service, transmission or delivery of
documents;

(c) to facilitate the conduct of proceedings before the Court by
electronic means.

[S 910/2022 wef 30/11/2022]
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Authentication

38B.—(1) Subject to paragraph (3), an individual must authenticate
the individual’s identity using Singpass in order to access the
electronic system to carry out an online transaction involving the
individual.

(2) Subject to paragraph (3), a person who is authorised by an entity
to carry out through the electronic system an online transaction
involving the entity, must authenticate the identity of the entity using
Corppass in order to access the electronic system to carry out that
transaction for the entity.

(3) The Registrar may, on application by an individual who is
unable to authenticate the individual’s identity using Singpass, issue
the individual with SYCPass credentials to enable the individual to
access the electronic system using SYCPass to carry out an online
transaction involving the individual.

(4) An individual who 1s issued SYCPass credentials under
paragraph (3) —
(a) must ensure the confidentiality and security of the
SYCPass credentials; and
(b) must not —

(1) divulge the SYCPass credentials to any other person;
or

(i) permit any other person to use the SYCPass
credentials.

(5) Anindividual must not facilitate the use, by any other person, of
the individual’s Singpass credentials or SYCPass credentials to
access the electronic system.

(6) An entity must not facilitate the use, by any unauthorised
person, of the Corppass credentials of the entity to access the
electronic system.

[S 91072022 wef 30/11/2022]
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Electronic filing

38C.—(1) Where an application or a document is required to be
filed with, served on, delivered or otherwise conveyed to the Court
under these Rules, it must be so filed, served, delivered or otherwise
conveyed through the electronic system in accordance with this Part.

(2) For the purpose of paragraph (1), any requirement for the filing,
service, delivery or conveyance of an application or a document is
satisfied by the filing, service, delivery or conveyance of a single
copy of the application or document using the electronic system in
accordance with these Rules.

(3) Despite anything in paragraph (1), the Court may allow an
application, a document, a part of a document or any class of
documents to be filed, served, delivered or otherwise conveyed other
than by using the electronic system.

(4) Every application or document mentioned in paragraph (1)
must —

(a) be in such form as set out in the practice directions; or

(b) where the application or document is composed in the
electronic system, in the form made available through the
electronic system.

(5) Any application or document that is filed, served, delivered or
conveyed through the electronic system by an individual
authenticated under rule 38B(1) is deemed to have been so filed,
served, delivered or conveyed with the individual’s intention to do so.

(6) Any application or document that is filed, served, delivered or
conveyed through the electronic system by a person who
authenticated an entity’s identity under rule 38B(2) is deemed to
have been so filed, served, delivered or conveyed on behalf and with
the authority of the entity for such purpose and with the intention of
the entity to do so.

(7) Any application or document that is filed, served, delivered or
conveyed through the electronic system by an individual using
SYCPass credentials issued to the individual under rule 38B(3) is
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presumed until the contrary is proved to have been so filed, served,
delivered or conveyed with the individual’s intention to do so.

[S 91072022 wef 30/11/2022]

Signing of electronic documents

38D.—(1) Where any application or document is filed, served,
delivered or otherwise conveyed using the electronic system, any
requirement under these Rules relating to signing by or the signature
of an individual or entity is deemed to be complied with if the
identification code of the individual or entity has been applied to or
associated with, directly or indirectly, the application or document or
the transmission containing the application or document.

(2) For the purposes of paragraph (1), where the identification code
of an individual or entity is applied to or associated with, directly or
indirectly, any application or document, or any transmission
containing any application or document, that is in compliance with
the security procedures of the electronic system —

(a) the application or document is deemed to be signed by the
individual or entity; and

(b) the content of the application or document is deemed to be
endorsed by the individual or entity.

(3) To avoid doubt, the application or association of a Singpass
credential or a Corppass credential, directly or indirectly, to or with
any application or document, or any transmission containing any
application or document, that is in compliance with the security
procedures of the electronic system is a secure electronic signature
within the meaning of the Electronic Transactions Act 2010.

[S 91072022 wef 30/11/2022]

Date of filing

38E.—(1) Where an application or a document is filed with, served
on, delivered or otherwise conveyed to the Court using the electronic
system and is subsequently accepted by the Court, the application or
document is deemed to be filed, served, delivered or conveyed on the
date and at the time that the first part of the electronic transmission of
the application or document is received in the electronic system.
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(2) Despite paragraph (1), where the filing, service, delivery or
conveyance of an application or a document through the electronic
system is unsuccessful or delayed because of a failure or inability of
the electronic system to transmit or process the application or
document, the Court may —

(a) 1in the case of an unsuccessful transmission — require the
individual or entity who filed, served, delivered or
conveyed the application or document (called in this rule
the relevant individual or entity) to file, serve, deliver or
convey the application or document afresh through the
electronic system; and

(b) iIn the case of a delayed transmission — cause the
electronic system to reflect an earlier date and time than
the date and time mentioned in paragraph (1) on the
application of the relevant individual or entity.

(3) Where the Court causes the electronic system to reflect an
earlier date and time under paragraph (2)(b), that earlier date and time
is deemed for all purposes to be the date and time on and at which the
relevant application or document was filed, served, delivered or
conveyed.

(4) If the Court is satisfied for any reason that an application or a
document should be treated as having been filed with, served on,
delivered or otherwise conveyed to the Court at some earlier date and
time, rather than the date and time mentioned in paragraph (1) or (2),
the application or document is deemed to be filed, served, delivered
or conveyed on the date and at the time that the Court accepts the
document, as reflected in the Court’s computer system.

[S 910/2022 wef 30/11/2022]

When time for service begins to run

38F.—(1) Where an application or a document is filed with, served
on, delivered or otherwise conveyed to the Court using the electronic
system, the time for service of that application or document only
begins to run from the time that the Court sends the notification of
acceptance of the application or document through the electronic
system.
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(2) If the Court’s notification mentioned in paragraph (1) is sent on
a day that is not a working day, the notification is deemed for the
purpose of this rule to have been sent on the next working day.

[S 91072022 wef 30/11/2022]

Time of service of documents through electronic system

38G.—(1) Where a document that is an originating summons or a
document accompanying an originating summons is served from one
party to another party using the electronic system, the document is
treated as served on the party to be served when that party —

(a) 1s given access to that document in the electronic system,;
and

(b) indicates acceptance of the service of that document on the
electronic system.

(2) Where a document other than an originating summons or a
document accompanying an originating summons is served by one
party to another party using the electronic system, the document is
treated as served on the other party when that party is notified, by the
party serving or the electronic system, that the document has been
served.

[S 910/2022 wef 30/11/2022]

Issuance of order or document by Court

38H.—(1) Where the Court is required by these Rules to issue any
order or document to a person, the Court may do so using the
electronic system.

(2) The order or document is presumed to be issued on the date and
at the time that it is transmitted or delivered by the electronic system
or by electronic mail, as the case may be.

(3) The execution of the printed form of a warrant has the same
legal effect as the execution of an original warrant.

[S 910/2022 wef 30/11/2022]
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Affidavits in electronic form

381.—(1) Affidavits that are filed in the Court using the electronic
system may be used in all proceedings to the same extent and for the
same purposes as paper affidavits filed in the Court.

(2) Where an affidavit is to be filed in Court using the electronic
system, it must comply with the following requirements:

(a) the affidavit must be affirmed in the usual way in which the
deponent signs the original paper affidavit;

(b) atrue and complete electronic image of the original paper
affidavit must be created;

(c) the original paper affidavit must be retained by the party
who filed it for a period of 7 years after it is filed.

(3) Despite paragraph (2)(c), if the original paper affidavit
subsequently becomes unavailable within 7 years after it was filed,
the Court may grant permission for the electronic image of the
original paper affidavit filed in Court using the electronic system to
be used in the proceedings for which it was filed, or in any other
proceedings.

[S 910/2022 wef 30/11/2022]

Discrepancy

38J. Where a document was filed using the electronic system, and
there is any inconsistency between the information entered into the
electronic template of the document and the information contained in
the document subsequently generated by the electronic system on the
basis of the information entered, the information entered into the
electronic template of the document prevails.

[S 910/2022 wef 30/11/2022]

Applications and documents to comply with certain matters
38K.—(1) Every application or document must —

(a) comply with such requirements as may be imposed by the
Court; and
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(b) contain such information and particulars of parties or other
persons as may be required by the Court.

(2) The Court, or any authorised officer or employee of the Court,
may reject or return for amendment any application or document if it
does not comply with the requirements in this Part or any requirement
imposed by the Court.

(3) Any application or document rejected or returned under this rule
is to be treated as having been filed only on the date on which it is
subsequently accepted for filing by the Court, or any authorised
officer or employee of the Court, and not before.

(4) Every document, if not in the English or Malay language, must
be accompanied by a translation into the English or Malay language
verified by the affidavit of a person qualified to translate it, before it
may be received, filed or used in the Court.

(5) An amendment to any document may be effected in such
manner as may be determined by the Court.

[S 91072022 wef 30/11/2022]

Application for inheritance certificate

38L.—(1) For the purposes of section 115 of the Act, an application
for an inheritance certificate must —

(a) be made through the electronic system; and

(b) be accompanied by a declaration and any other document
that the Court may require.

(2) The declaration in paragraph (1) must —

(a) provide for a party to declare that the information
contained in the application is true, correct and
complete; and

(b) be made by any of the following persons:

(1) where the applicant is an individual claiming to be a
beneficiary — by the applicant or a solicitor
authorised to act on behalf of the applicant;
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(i1) where the applicant is a court or an authority under a
duty to determine the person entitled to an estate or
the shares of 2 or more of such persons — by an
individual authorised by the court or authority;

(ii1)) where the applicant is an entity claiming to be a
beneficiary — by an individual authorised by the
entity.

[S 910/2022 wef 30/11/2022]

PART IV
APPEAL BOARD
Appeals to Appeal Board

39.—(1) This rule shall apply to all appeals to the Appeal Board
under section 55 of the Act except for the matters specified in the
Second Schedule.

(2) An appeal to the Appeal Board shall be commenced by filing
with the Chief Executive a notice of appeal in Form 53 addressed to
the Appeal Board, accompanied by the relevant fees specified in the
Third Schedule, within 30 days from the date of the decision or order
of the Court, Kadi or Naib Kadi, as the case may be.

[S 804/2017 wef 01/01/2018]
[S 639/2018 wef 22/10/2018]
(3) An appellant shall serve a copy of his notice of appeal on each

respondent to the appeal within 3 days of filing the notice of appeal
with the Chief Executive.

[S 804/2017 wef 01/01/2018]
(4) The Chief Executive shall cause a copy of the notice of appeal to

be served as soon as possible on the Court, Kadi or Naib Kadi, as the
case may be.

[S 804/2017 wef 01/01/2018]

(5) On receiving the copy of the notice of appeal, the president of
the Court, the Kadi or Naib Kadi, as the case may be, shall prepare
and sign a copy of the grounds of his decision or order and forward
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the copy of the grounds of his decision or order to the Chief Executive
who shall then serve on the appellant a notice to collect.

[S 804/2017 wef 01/01/2018]

(6) Upon payment of the relevant fees specified in the
Third Schedule, the appellant shall collect the copy of the grounds
of the decision or order referred to in paragraph (5) together with a
copy of the notes of the proceedings and any other document
(including exhibits) used by the Court, Kadi or Naib Kadi, as the case
may be, in the first instance.

[S 639/2018 wef 22/10/2018]

(7) Within 21 days after the service of the notice to collect on the
appellant referred to in paragraph (5), the appellant shall, if he desires
to proceed with the appeal file with the Chief Executive a petition of
appeal in quadruplicate in Form 54.

[S 804/2017 wef 01/01/2018]
[S 639/2018 wef 22/10/2018]

(8) The appellant shall serve on every respondent to the appeal a
copy of the petition of appeal, a copy of the grounds of the decision or
order and all other documents received by him from the Chief
Executive under paragraph (6), within 3 days of filing the petition of
appeal with the Chief Executive.

[S 804/2017 wef 01/01/2018]

(9) Every petition of appeal shall be signed by the appellant or his
solicitor and shall contain —

(a) the grounds of appeal; and

(b) a concise statement of the particulars of the matters of law
or fact relating to each ground of appeal,

and, subject to rule 42, the appellant shall not be permitted at the
hearing of the appeal to rely on any ground of appeal other than those
specified in the petition of appeal.

(10) If a petition of appeal is not filed within the time specified in
paragraph (7), the appeal shall be deemed to have been withdrawn.

(11) A respondent to an appeal may give notice to the Appeal Board
through the Chief Executive, and to every other party involved in the
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appeal that he intends to seek a variation of the decision or order
appealed from, and such notice shall operate as a cross-appeal.

[S 804/2017 wef 01/01/2018]

(12) The notice given by the respondent referred to in
paragraph (11) shall be —
(a) in Form 55; and

[S 639/2018 wef 22/10/2018]

(b) filed with the Chief Executive in quadruplicate within 14

days after the date of service of the petition of appeal on the
respondent,

and a copy of the notice shall be served by the respondent on the
appellant within 3 days of filing with the Chief Executive.
[S 639/2018 wef 22/10/2018]
[S 804/2017 wef 01/01/2018]

(13) Subject to rule 42, a respondent who has filed and served a

notice under paragraph (12) shall not raise any matter not specified in
the notice.

(14) Within 21 days of the filing of the petition of appeal referred to
in paragraph (7), the appellant shall file with the Chief Executive 4
copies of the record of appeal, and serve a copy of the record of
appeal on every respondent to the appeal.

[S 804/2017 wef 01/01/2018]
(15) The record of appeal shall consist of a copy of —
(a) the notice of appeal, petition of appeal and the notice (if
any);
(b) the grounds of the decision or order, the notes of

proceedings and any other document referred to in
paragraph (6); and

(c) the case statement, Memorandum of Defence and any other
document relating to the cause of action in the first
instance.

(16) If a record of appeal is not filed within the time specified in
paragraph (14), the appeal shall be deemed to have been withdrawn.
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(17) An application for leave to appeal to the Appeal Board under
section 55(1)(g) or (2) of the Act shall be made by way of motion in
Form 56 supported by an affidavit made by the applicant setting out
the reasons why leave should be granted.

[S 639/2018 wef 22/10/2018]
(18) The application and affidavit referred to in paragraph (17) shall
be —
(a) filed with the Chief Executive;
[S 804/2017 wef 01/01/2018]
(b) accompanied by the relevant fees specified in the
Third Schedule; and
[S 639/2018 wef 22/10/2018]
(c) served on every other party to which the application relates
within 3 days of filing with the Chief Executive.
[S 804/2017 wef 01/01/2018]
(19) A party who has been served with an application under
paragraph (18)(c) shall, if he wishes to be heard on the application,
file with the Chief Executive an affidavit-in-reply within 21 days of

being served with the application, and serve the affidavit-in-reply on
the applicant within 3 days of filing with the Chief Executive.

[S 804/2017 wef 01/01/2018]

(20) No further affidavit or affidavit-in-reply shall be filed with the
Chief Executive without the leave of the Appeal Board.

[S 804/2017 wef 01/01/2018]

(21) Notwithstanding anything in this rule, the Appeal Board may,

if it thinks fit, extend the time required for the doing of any act under
this rule.

(22) Anapplication for leave to extend the time for the doing of any
act under this rule shall be made by way of motion in Form 56 and
paragraphs (17) to (20) shall apply, with the necessary modifications,
to such application.

[S 639/2018 wef 22/10/2018]
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Appeals on certain matters

40.—(1) This rule shall apply to appeals to the Appeal Board under
section 55 of the Act on the matters specified in the Second Schedule.

(2) An appeal under this rule shall be commenced by filing with the
Chief Executive a notice of appeal in Form 57 addressed to the
Appeal Board, accompanied by the relevant fees specified in the
Third Schedule.

[S 804/2017 wef 01/01/2018]
[S 639/2018 wef 22/10/2018]

(3) The Chief Executive shall cause a copy of the notice of appeal
filed with him under paragraph (2) to be served as soon as possible on
the Court.

[S 804/2017 wef 01/01/2018]

(4) The notice of appeal referred to in paragraph (2) shall be filed
not later than 14 days from the date of the order of the Court and the
appellant shall serve a copy of the notice of appeal on every
respondent to the appeal within 3 days of filing the notice of appeal
with the Chief Executive.

[S 804/2017 wef 01/01/2018]

(5) Upon receipt of the notice of appeal, the Court shall prepare and
sign a copy of the grounds of its order and forward the copy of the
grounds of its order to the Chief Executive who shall then serve on the
appellant a notice to collect.

[S 804/2017 wef 01/01/2018]

(6) Upon payment of the relevant fees specified in the
Third Schedule, the appellant shall collect the copy of the grounds
of the order referred to in paragraph (5) together with a copy of the
notes of the proceedings and any other document (including exhibits)
used by the Court in the first instance.

[S 639/2018 wef 22/10/2018]
(7) The appellant shall serve on every respondent to the appeal a
copy of the grounds of the order of the Court and all other documents

received by the appellant under paragraph (6) within 3 days of
receiving them from the Chief Executive.

[S 804/2017 wef 01/01/2018]
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(8) An appeal under this rule shall be heard by way of rehearing.

(9) Notwithstanding paragraph (4), the Appeal Board may extend
the time required for the filing of a notice of appeal under this rule.

(10) An application for leave to extend the time for the filing of a
notice of appeal under this rule shall be made by way of motion in
Form 56 and rule 39(17) to (20) shall apply, with the necessary
modifications, to such application.

[S 639/2018 wef 22/10/2018]
Stay of enforcement, etc.

40A.—(1) Except to the extent that the Court or the Appeal Board
may otherwise direct, an appeal does not operate as a stay of —

(a) proceedings on the order or decision of the Court against
which the appeal is brought; or

(b) enforcement of an order or a decision of the Court.

(2) Except to the extent that the Appeal Board may otherwise direct,
no intermediate act or proceeding is to be invalidated by an appeal.

(3) On an appeal, interest for such time as enforcement has been
delayed by the appeal is to be allowed unless the Court or the Appeal
Board otherwise orders.

[S 910/2022 wef 30/11/2022]
Hearing of appeals
41.—(1) Upon receipt by the Chief Executive of —
(a) the record of appeal under rule 39(14);
(b) the notice of appeal under rule 40(2); or

(c) the notice of motion referred to in rule 39(17) or (22),
40(10) or 42(1),

the President of the Majlis shall constitute an Appeal Board to hear
the appeal in the manner provided in section 55 of the Act.

[S 804/2017 wef 01/01/2018]
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(2) The Appeal Board shall fix a date for the hearing of the appeal
and shall notify the parties to the appeal of the date and the place for
the appeal to be heard.

(3) The Appeal Board may make any order as to costs as it thinks
fit.

(4) Where an appeal is deemed to be withdrawn under rule 39(10)
or (16), the Chief Executive shall inform every respondent to the
appeal or his solicitor of the withdrawal and shall refund to the
appellant such amounts of the fees paid by the appellant as may be
appropriate.

[S 804/2017 wef 01/01/2018]

(5) Notwithstanding rules 39 and 40, the Appeal Board may, upon
an application made by any party at the hearing of an appeal,
including an application made orally, waive any of the requirements
of rule 39 or 40 if the Appeal Board thinks that it is just and expedient
to do so.

(6) An order made by the Appeal Board under these Rules shall be
in Form 58.
[S 639/2018 wef 22/10/2018]

Further evidence
42.—(1) If a party to an appeal desires to —

(a) adduce further evidence on any question of fact at the
hearing of the appeal; or

(b) rely on any ground other than that specified in the petition
of appeal or the notice given by the respondent, as the case
may be,

that party shall make an application for leave to do so by way of
motion in Form 56.
[S 639/2018 wef 22/10/2018]

(2) Rule 39(17) to (20) shall apply, with the necessary
modifications, to an application made under paragraph (1).
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PART V
MISCELLANEOUS
Oral applications to Court or Appeal Board

43.—(1) Notwithstanding any requirement in these Rules, the
registrar, the Court or the Appeal Board may, in an appropriate case,
allow an application under these Rules to be made by way of an oral
request by the applicant.

(2) This rule does not apply to —

(a) the commencement of any proceedings in the Court under
rule 9; and

(b) the commencement of any appeal to the Court or the
Appeal Board under rule 38, 39 or 40.

Practice and procedure

44. In matters of practice and procedure not expressly provided for
in these Rules and practice directions, the registrar, the Court or the
Appeal Board may adopt the practice and procedure for the time
being adopted in relation to civil proceedings in any court.

[S 639/2018 wef 22/10/2018]

Fees

45.—(1) Subject to paragraphs (2) to (6), the fees specified in the
Third Schedule are payable for the matters stated in that Schedule.

(2) The Court may on an application by any person waive any fee,
specified in Part I of the Third Schedule payable by that person to the
Court, by reason of the poverty of that person or of circumstances
beyond that person’s reasonable control or for any other good reason.

(3) The Registrar of Muslim Marriages, or a Deputy Registrar of
Muslim Marriages authorised by the Registrar in writing, may on an
application by any person waive any fee, specified in Part I of the
Third Schedule payable by that person to the Registry of Muslim
Marriages, by reason of the poverty of that person or of circumstances
beyond that person’s reasonable control or for any other good reason.
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(4) The Appeal Board or the Chief Executive may on an application
by any person waive any fee, specified in Part II of the
Third Schedule payable by that person to the Chief Executive, by
reason of the poverty of that person or of circumstances beyond that
person’s reasonable control or for any other good reason.

(5) The Permanent Secretary may, in the circumstances of a
particular case or a class of cases, waive the whole or any part of
any fee specified in the Third Schedule.

(6) Paragraphs (2) to (5) apply to any fee mentioned in those
paragraphs whether incurred before, on or after 17 October 2022.

[S 802/2022 wef 17/10/2022]

Application for copy of entry in Register of Divorces

45A. An application under section 144(1) of the Act for a copy of
an entry in the Register of Divorces must —

(a) be made in the form and manner determined by the
registrar of the Syariah Court; and

(b) be accompanied by the fee specified in the Third Schedule.
[S 910/2022 wef 30/11/2022]

Application for copy of or extract from information or record
in Register of Marriages or Register of Revocation of Divorces

45B. An application for a copy of an entry in the Register of
Marriages or Register of Revocation of Divorces must —

(a) be made in the form and manner determined by the
Registrar; and

(b) be accompanied by the fee specified in the Third Schedule.

[S 910/2022 wef 30/11/2022]

Records

45C. The records required by section 38(3) of the Act to be kept and
maintained are to be kept and maintained in such manner and form as
the Court may determine.

[S 910/2022 wef 30/11/2022]
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Transitional provision

46.—(1) These Rules shall not apply to any proceedings or appeal
commenced before 1st August 1999 and the revoked Muslim
Marriage and Divorce Rules (R 1, 1990 Ed.) shall continue to
apply to that proceedings or appeal.

(2) Any direction, order, decision or decree made by —
(a) the Kadi or Naib Kadi;
(b) the registrar or the Court; or
(c) the Appeal Board,

under the revoked Muslim Marriage and Divorce Rules (R 1, 1990
Ed.), shall be treated as a direction, order, decision or decree made
under these Rules and shall have the same force and effect as if it had
been made by —

(1) the Kadi or Naib Kadji;
(i1) the registrar or the Court; or
(i11) the Appeal Board,
as the case may be, under these Rules.
(3) Every registration of —

(a) marriage or revocation of divorce by the Kadi or Naib
Kadi; or

(b) divorce by the Kadi,

under the revoked Muslim Marriage and Divorce Rules shall be
treated as a registration of marriage or revocation of divorce or a
registration of divorce under these Rules.

FIRST SCHEDULE

[Deleted by S 639/2018 wef 22/10/2018]

Informal Consolidation — version in force from 30/11/2022





Muslim Marriage and Divorce

Car. 3, R 1] Rules [2001 Ed. p. 69

3A.

3B.

SECOND SCHEDULE
Rules 39(1) and 40(1)
MATTERS FOR APPEALS

(1) Orders made on applications to represent minor or person lacking
capacity under rule 11.

[S 639/2018 wef 22/10/2018]

(2) Orders made on interim applications under rule 14.

(3) Orders made on applications for leave to commence or to continue
civil proceedings in any court under rule 17.

(4) [Deleted by S 51/2009 wef 01/03/2009]
(5) [Deleted by S 51/2009 wef 01/03/2009]

(6) Orders made on applications for presumption of death under rule 36.

THIRD SCHEDULE

Rules 27(2), 39(2), (6) and (18)(b),
40(2) and (6), 45, 45A and 45B

PART I
Fees payable to Syariah Court and Registry of Muslim Marriages

. Application for registration of Marriage $39

where at least one party is a citizen of
Singapore

Deleted by S 388/2001, wef 01/04/2001

. Application for registration of Marriage $128

where both parties are not citizens of
Singapore

Application for registration of Marriage $120
where at least one party is below the age
of 21 years

Application for registration of Marriage $100
where the wali refuses consent

Registration of revocation of divorce by $42
Kadi or Naib Kadi under rule 6(3)

(inclusive of issue of 2 copies of
certificate)
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THIRD SCHEDULE — continued
5. Issue of a summons under section 142 of $40
the Act (summons to appear before a
Kadi)
6. Deleted by S 51/2009, wef 01/03/2009.
7. Certified copy of the notes of evidence $180
of any proceedings before a Kadi or
Naib Kadi
8. Search of Register:
(a) Register of Divorces $27
(b) Register of Marriages:
(i) through the Internet $35
(ii) carried out by any other $50
means
9. Certified copy of grounds of refusal to
register a marriage, divorce or
revocation of divorce issued by —
(a) the Syariah Court $39
(b) the Registry of Muslim Marriages $100
10. Certified copy of certificate of divorce $13
11. Issue of a summons for maintenance $16
12. Issue of a summons for marriage $16
payment
13. Issue of a summons for mutaah $16
14. Issue of a summons to a defendant for $22
divorce
15. Issue of a summons for application not $16
made at a hearing
16. Registration of divorce $100
17. Certified copy of a decree or order of $22
Court
18. Issue of a summons to a witness under $16

rule 20(1)
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THIRD SCHEDULE — continued

19. Service of a summons on a defendant or $29
a witness

20. Certified copy of notes of evidence of $34
any proceedings before the Syariah
Court (per page)

21. Certified copy of the grounds of any $140
order made by the Syariah Court

22. Certificate of Inheritance issued under $34
section 115 of the Act

23. Revised Certificate of Inheritance on the $34
death of one or more of the beneficiaries
of the estate before the final distribution
of the estate is made (per page)

24. Appeal against the registrar’s decision $64
under rule 38(2)

25. Issue of a certificate of attendance under $50
rule 17(5)

26. Issue of a commencement certificate or $204
continuation certificate under rule 17(3)
and (4)

27. Filing fees $12

28. Certified copy of certificate of marriage $40

29. Registration of polygamous marriage $380

30. Change of details of a solemnization or $15
particulars of any witness at a
solemnization

31. Service of each document on a party $2

through the electronic system

PART II

FEES PAYABLE TO CHIEF EXECUTIVE IN RESPECT OF APPEALS TO

1.

APPEAL BOARD

Appeal under rule 39:

(a) on filing a notice of appeal

$16
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THIRD SCHEDULE — continued

(b) for the hearing by the Appeal $630
Board
(c) for the issue of a certified copy of $18

the decision of the Appeal Board

(d) for the issue of a certified copy of $100
the grounds of decision of the
Appeal Board

(e) deposit payable for the issue of the $500
notes of evidence and other
documents of the Syariah Court or
the Registry of Muslim Marriages

2. Appeal on certain matters under rule 40:

(a) on filing a notice of appeal $16

(b) for the hearing by the Appeal $630
Board

(c) for the issue of a certified copy of $18

the decision of the Appeal Board

(d) for the issue of a certified copy of $100
the grounds of decision of the
Appeal Board

(e) deposit payable for the issue of the $300
notes of evidence and other
documents of the Syariah Court

3. Application for leave to appeal under

rule 39(17):
(@) on filing a motion $16
(b) for the hearing by the Appeal $630
Board
(¢) for the issue of a certified copy of $18

the decision of the Appeal Board
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THIRD SCHEDULE — continued

(d) for the issue of a certified copy of $100
the grounds of decision of the
Appeal Board

[S 910/2022 wef 30/11/2022]

[S 639/2018 wef 22/10/2018]

[S 804/2017 wef 01/01/2018]

[G.N. Nos. S 331/99; S146/2000; S434/2000]
[S 910/2022 wef 30/11/2022]
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Syariah Appeal Board — Appeal No 9 of 2011
Abdul Rahim bin Abdul Jalil, Mohd Kamal bin Mokhtar, Mustazah bin Bahari
5 October 2011

Divorce — Custody — Care and control — First Court awarded wife custody, care and
control of her children, all under nine, in absence of husband and children — Husband
had taken them away from Singapore without her consent — Wife did not see children for
SJour years — Husband later imprisoned in Singapore for 18 months, while children
remained in Kuala Lumpur — Husband applied to set aside custody order four years after
it was made and eight months after admitting knowledge about order in prison — Second
Counrt finding custody order could be made in absence of children — Second Court affirmed
decision after considering children’s welfare — Appeal Board dismissing husband’s appeal
— Paragraphs 23 to 35

Divorce — Matrimonial home — Transfer of flat — Wife contributed 96 % contribution,
husband, 4% — First Court, in husband’s absence, allowed transfer to wife upon refund of
husband’s CPF moneys — Wife completed transfer and her solicitors held sale profits with
husband’s consent — Second Court dismissed husband’s application to set aside transfer —
Appeal Board dismissed the appeal against the latter order — Paragraphs 2 and 36 to 42

Divorce — Matrimonial proceedings — Procedure — Substituted service — Notice in
Singapore newspaper — Court dissolved marriage in 2008 in husband’s absence for breach
of taklik — Husband applied to set aside orders claiming wife knew he was not in

Singapore at the time — Second Court decided v 15(1) of Muslim Marriage and Divorce
Rules (Cap 3, R 1, 2001 Rev Ed) (“MMDR”) inapplicable as order applied against was
permanent — Applying r 44 MMDR and adopting civil courts’ practice on selting aside
default judgments, Second Court found order for substituted service was regularly made —
Further in the absence of misrepresentation by Wife and Husband’s own indefensible delay,
setting aside order refused — Appeal Board dismissed husband’s appeal with fixed costs of
appeal to wife — Paragraphs 4 to 43
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At the Syariah Court:
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At the Appeal Board:
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[Editorial note: No grounds of decision were issued by the Appeal Board for this
case; the Order of the Appeal Board is reported herein. ]

[Editorial note: This is the decision of the Syariah Court dated 9 June
2011.]

9 June 2011

Zainol Abeedin bin Hussin (President, Syariah Court):

Introduction

1 This case concerns the Defendant’s (ex-husband’s) application to
set aside the orders made by the Senior President about three years ago,
when the marriage of the parties was dissolved in the Defendant’s
absence, for his breach of taklik. The orders he sought to set aside are,
specifically, paras and 6 of the Decree dated 7January 2008.
Paragraph 5 relates to the grant of the custody, care and control of the
three children, all boys then aged [ages redacted], to the Plaintiff.
Paragraph 6 ordered the transfer of the matrimonial flat to the Plaintiff
upon her refund of the Defendant’s CPF moneys used in its purchase
(see Amended Summons-in-Chambers dated 20 September 2010 and the
“Conclusion” in the Skeletal Submissions of the Defendant dated
8 March 2011).

2 The 7 January 2008 Order for transfer of the flat had, in fact, been
enforced as far back as 10 September 2008 (see para 8.b. of the
Defendant’s Affidavit-in-Support of Application (“Affidavit-in-Support”)
and para 27A and pp 62 and 69 of the Plaintiff’s Affidavit-in-Reply). The
Court’s records showed that on 23 April 2008, the Registrar ordered that





98 SINGAPORE SYARIAH APPEALS REPORTS (2011) 6 SSAR

the Plaintiff’s application (No 32371/EO/01), for enforcement of the
transfer, be served by posting on the front door of the matrimonial flat.
On 21 May 2008, the Registrar further ordered that the documents for
the transfer be signed by the Registrar or the President under s 53A of
the Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) (“AMLA”)
(p 62 of Plaintiff’s Affidavit-in-Reply). The transfer was completed only
on 10 September 2008, after the Plaintiff refunded $5,853 into the
Defendant’s account (paras 18B and 27A, and p 69, of Plaintiff’s
Affidavit-in-Reply). The Plaintiff had, around 5 October 2010, completed
the sale of the flat and her solicitors are stakeholders of the net profits of
the sale, pending the outcome of the Defendant’s application (paras 28C
and 28D, and pp 72-79 of the Plaintiff’s Affidavitin-Reply and paras 11
and 11F of the Plaintiff’s Skeletal Arguments). Apparently, the
Defendant still seeks to set aside the executed order although the flat,
subject of the order, had already been disposed off with his agreement
(p 72 of Plaintiff’s Affidavitin-Reply).

3 The parties and their children are all Singapore citizens. The
Defendant had unilaterally caused the three young children to be moved
to Kuala Lumpur since March or May 2007, without their mother’s
consent, before her application for divorce. The children, apparently,
still resided in Kuala Lumpur for more than three years from the date of
the custody order, up to the hearing of the application. The Defendant
has not complied with the order, for one year, from the time he claimed
he knew of it on 3 September 2009, to the date of his application on
15 September 2010 (para 6b of his Affidavit-in-Support and p 6 of the
Notes of Proceedings). He did not even bring the children down on the
hearing date, despite his offer to make them available to the Court and
the Plaintiff has had no access to them since March 2007 (para 7c of his
Affidavitin-Support and p 6 of the Notes of Proceedings). The
Defendant has not applied for the custody, care and control of the
children to be given to him.

Provision on setting aside

4  Defendant’s counsel initially based the application on r 15(1) of
the Muslim Marriage and Divorce Rules (Cap 3, R1, 2001 Rev Ed)
(“MMDR?”) (para 1 of Skeletal Submission of Defendant and p 1 of Notes
of Proceedings). I accepted the submission by Plaintiff’s counsel that
r 15(1) was inapplicable and that there should be an application for a
variation order (presumably under s 52(6) AMLA). Rule 15(1) relates to
the making of an interim order. In this case, the decree of divorce and
the ancillary orders are final orders and the application made is not to set
aside the orders in the interim, but permanently. Defendant’s counsel
subsequently submitted that the application was to set aside for
misrepresentation or irregularity or other cause (p 1 of the Notes of
Proceedings).
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5 There appears to be no dispute that the applicable provision for
setting aside a judgment in default of appearance is O 13 r 8 of Rules of
Court (Cap 322, R 5, 2006 Rev Ed). Defendant’s counsel relied, inter alia,
on Low Choon Kung v Tham Chan Kum [2004] SGDC 139, Chng Yock Eng v
Kwa Teck Meng [2004] SGDC 268 and Abdul Gaffer v Chua Kwang Yong
[1995] 1 SLR 484 (“Abdul Gaffer’); which expressly applied O 13 r 8 and
the test in The Saudi Eagle [1986] 2 Lloyd’s Rep 221. Plaintiff’s counsel
also relied on O 13 r 8, discussed in Singapore Court Practice 2009 by Jetfrey
Pinsler, where the principles in The Saudi Eagle were stated as confirmed
by the Court of Appeal in Abdul Gaffer and have subsequently been
revised in Mercurine Pte Ltd v Canberra Development Pte Ltd [2008] 4 SLR
907 (“Mercurine’). Under r 44 MMDR, the Court may adopt the practice
and procedure adopted in civil proceedings in any court. I decided to
adopt the practice in the Family Court and Court of Appeal on the
setting aside of default judgments, under O 13 r 8 of the Rules of Court.

6 Singapore Court Practice 2009, at para13/8/9E contains the
commentary that, in Ouversea-Chinese Banking Corp Lid v Frankel Motor Pte
Ltd [2009] 3 SLR 623, the High Court had:

... determined that there are two avenues open to a party against whom a
judgment in default has been entered, subsequent to substituted service, to
set aside that judgment. He may apply to set aside the order for substituted
service, and proceed to have the judgment set aside on the basis that it is an
irregular judgment. Alternatively, he may apply to set aside the judgment
on the basis that it is a regular judgment, and proceed to have it set aside
on the merits.

In the present application, however, the Defendant appears to have
combined both alternatives referred to by the High Court. He is applying
to have the orders dated 7 January 2008 set aside as an irregular
judgment because of bad service, without first applying to set aside the
order for substituted service dated 20 September 2007 (see paras 1 to 3
in p 2 of Skeletal Submissions). Plaintiff’s counsel argued that the orders
made on 7 January 2008 must stand as the order for substituted service
dated 20 September 2007 has not been set aside (para3 of Skeletal
Arguments). Defendant is also applying to set aside the orders made on
7 January 2008, apparently as a regular judgment, on the merits of the
application (paras 4 and 5, at pp 2 and 3 of Skeletal Submissions and p 2
of the Notes of Proceedings).

Was substituted service of Originating Summons 32371 irregular?

7 It is not disputed that the parties are Singapore citizens, that they
were married in Singapore on [date redacted] and their three children
were all Singapore citizens at the time of their birth in Singapore (see
copies of marriage certificate and children’s birth certificates at pp 46-49
of Plaintiff’s Affidavit-in-Reply). The parties had their matrimonial HDB
flats, first at [address redacted] and subsequently at [address redacted],
subject of the 7 January 2008 order for transfer to the Plaintiff. Both
parties have CPF accounts, which they drew upon to buy the matrimonial
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flat (paras 8a and 8b of Defendant’s Affidavit-in-Support and paras 18A,
and 18B of Plaintiff’s Affidavit-in-Reply). From the evidence available, the
Defendant was residing in Singapore, up to April 2007, when he claimed
to have gone to Kuala Lumpur, followed by his mother and the children
in May 2007, until his return to Singapore in 2009 (paras 5.e-5.h of
Defendant’s  Affidavitin-Support). The Defendant’s last known
residence, for all intents and purposes, was the matrimonial flat in
Singapore.

8 Upon the Plaintiff’s application, OS 32371 was issued on 18 July
2007. She applied for divorce on grounds of the Defendant’s breach of
the taklik, as shown in the marriage certificate. The taklik covered three
distinct situations when she would be divorced by one talak, namely, if he
left her for four months or more intentionally or unintentionally; or if he
failed to maintain her for 4 months or more, whereas she was obedient to
him; or on every occasion that he caused any injury to her body or
damage to her property or caused her to lose her self-respect. The
Plaintiff averred in her Case Statement that the Defendant had physically
abused her; that he did not provide maintenance to her; and that he had
deserted her, taking along their three children around end-March and
she did not know his whereabouts. She further averred that they had
applied for PPOs against each other but that he had failed to attend
court on 17 May 2007 and 7 June 2007, and his application was struck out
and a warrant of arrest, issued against him.

9 On 20 September 2007, the Plaintiff applied, in Application
No 32371/MO/01, for substituted service of the divorce summons by
placing a notice in one issue of the Berita Harian. In her Affidavit-in-
Support she deposed that, for her safety, she had left the matrimonial
home on 15 February 2007, the day after the Defendant had assaulted
her and threatened to harm and Kkill her. She sought medical treatment
on 15 and 16 February 2007 and submitted the medical reports on the
injuries she suffered. She also submitted the police report she lodged on
15 February 2007 and the Expedited Order she obtained from the Family
Court on 17 February 2007 for her protection. She has sought refuge in
her parent’s home since. The Defendant was, apparently, charged for
cheating or criminal breach of trust in March or April 2007. The Plaintiff
last saw the Defendant, with his counsel, in the Family Court on
21 March 2007 for the PPO applications.

10 The Plaintiff further deposed in her Affidavit-in-Support, that at the
end of March 2007, the Defendant telephoned her and said that he was
no longer in Singapore. He did not disclose where he was. On 21 April
2007, the Plaintff received a message (“sms”) from the Defendant
informing her that he was in Melbourne with the three children, one
apparently in grammar school there and the other two in kindergarten.
He also suggested that the Plaintiff call the children’s school and
kindergarten in Singapore. Upon receiving the Defendant’s message, the
Plaintiff confirmed from the eldest child’s school that the Defendant had
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withdrawn him from school on 26 March 2007. The principal of the
second child’s kindergarten informed the Plaintiff that the child last
attended his kindergarten on 9 March 2007 and the Defendant’s mother
had apparently told the bus driver that the child would not attend the
kindergarten anymore. The Plaintiff disbelieved the Defendant’s
message that he and the children were in Australia as he had no relative
and no means or resources to stay in Australia. On 24 April 2007, the
Plaintiff received another sms from the Defendant asking her to get in
touch with him as he stated he wanted to arrange for the deportation of
the third child. However, the Plaintiff still disbelieved that Defendant was
then in Australia.

11 The Plaintiff also deposed that the Defendant did not attend the
Family Court on 10 May 2007 and, as his counsel informed the court that
he was unable to contact the Defendant, his counsel was discharged.
When the Defendant failed to attend the Family Court again, first on
17 May 2007 and then on 7 June 2007, a warrant of arrest was issued
against him. As at the date of the application for substituted service of the
divorce summons, the warrant of arrest was not executed. Upon the
Plaintiff’s inquiries as to the Defendant’s whereabouts, the police
informed her that the children had left the Woodlands checkpoint with
another adult in April 2007. The police informed her that the Defendant
could not have accompanied them to leave Singapore as there was a
warrant of arrest against him and he would have been arrested at the
immigration checkpoint had he done so.

12 The Plaintiff had not seen the children since 18 March 2007, when
the Defendant brought them to her parent’s flat and allowed them to be
with her for a few hours, before they were returned to the Defendant.
She deposed that she did not know where the Defendant was since then.
She had gone to the matrimonial flat but did not find him there. She
found that he had rented out the flat. She ascertained that the
Defendant had been terminated from his last employment as a real estate
agent since 24 January 2007. She had tried to call the Defendant’s
mother on her mobile phone on 21 April 2007 and for the next two
months, to no avail. In mid-June 2007 she met his mother at Singapore
Post Center but the mother refused to tell her about the whereabouts of
the Defendant or the children. The Defendant’s only other relatives were
his two maternal uncles, one in prison and the other had a wife named
Mdm Noor. Mdm Noor informed the Plaintiff that the children were in
Malaysia but that she did not know whether or not the Defendant was
with them. Mdm Noor further informed her that, since April 2007, the
Defendant’s mother had stayed with the children for three weeks at a
stretch and returned to Singapore for a few days before repeating the
routine. The Plaintiff did not know who else to turn to in order to locate
the Defendant’s whereabouts. She did not know whether the Defendant
had left Singapore but she doubted that he could have done so as he was
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an undischarged bankrupt who also had warrants of arrest issued against
him.

13 On 20 September 2007, after hearing Mdm Halijah, counsel for the
Plaintiff, the learned registrar ordered that service of the divorce
summons be effected by placing a notice in one issue of the Berita Harian
and that such service be deemed good and sufficient service on the
Defendant. The notice which appeared in the Berita Harian, Singapore
edition, on Thursday, 27 September 2007, required the Defendant to
appear at the Syariah Court for the Plaintiff’s complaint to be
investigated upon and that:

Sesiapa sahaja yang dapat memberikan maklumat tentang di mana adanya
Firdhouse Bin Hassan Saiyat bolehlah menghubungi Mahkamah Syariah
Singapura menerusi Telefon Nombor [diredaksi].

Sila ambil perhatian bahawa Mahkamah telah menetapkan hari perbicaraan kes ini
pada 07/01/2008 jam 9:30 PG. Mahkamah akan terus membicarakan kes ini dan
memberikan keputusannya meskipun anda tidak hadir di Mahkamah Syariah pada
hart perbicaraan.

[Translation:

Whoever has information on the whereabouts of Firdhouse bin Hassan
Saiyat may contact the Syariah Court Singapore through telephone
number [redacted].

Please note that this case has been fixed for hearing by the Court on
7 January 2008 at 9:30am. The Court will proceed to hear the case and to
make its decision even if the respondent is not present in the Syariah Court
on the day of hearing. ]

14 In this present application, there was no objection by the
Defendant to the learned registrar’s order for substituted service of the
divorce summons by way of the advertisement. There was also no
application by the Defendant to set aside the said order dated
27 September 2007. The order was properly and regularly made under
r 34(2) of the Marriage and Divorce Rules, which provides:

Where it is impracticable to serve an originating summons or an
application made under rule 29(a) personally or on a defendant or
respondent, the registrar or the Court may direct that substituted service
be effected in such manner as the registrar or the Court thinks fit.

On the facts presented before the registrar, as the summons could not be
served personally on the Defendant, whose whereabouts was unknown,
the order for substituted service was validly made. The Defendant had his
matrimonial home, his wife, his mother and his relatives (at least an
uncle and his wife Mdm Noor) residing in Singapore. Even the trustee of
his property in bankruptcy is in Singapore and he had to seek the Official
Assignee’s permission before leaving Singapore. His relatives in
Singapore, who had been approached by the Plaintiff (paras 22 to 25 of
the Plaintiff’s Affidavit-in-Support), could have been reached by the
advertisement, regarding the hearing date of the case.

15 The Defendant’s case was, apparently, that “the substituted service
was obtained based on misrepresentation” and that she knew he was not
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in Singapore at the material time. The application for substituted service
and the order for advertisement were made on 20 September 2007. The
Defendant’s version was that he had decided to leave for Kuala Lumpur
“[s]lometime in April 2007” where his “planned business venture was to
begin”. It was not disputed that he is a bankrupt. He deposed that he
reached Kuala Lumpur on an undisclosed date, that his mother and his
children went to Kuala Lumpur “[s]Jometime in May 2007 and that they
all resided in Kuala Lumpur all along, until he ‘returned’ to Singapore in
2009” (paras be to 5h of his Affidavit-in-Support). At the hearing,
however, Defendant’s counsel submitted that the Defendant Ileft
Singapore in February or March 2007 and that the children left in April
2007 (p 2 of the Notes of Proceedings). The Defendant’s case, that he
was in Kuala Lumpur on the dates of the application for substituted
service when the order for substituted service was issued and when the
advertisement was published, was inconsistent.

16 I had required that the Defendant’s relevant passport be produced
to show that he was not in Singapore on the crucial dates of
20 September 2007, when the application and the order for substituted
service were made, and on 7 January 2008, when the Decree and ancillary
orders were made. However, for reasons best known to him, the
Defendant never produced this most telling evidence, although he was in
the Court’s premises on 9 March 2011. (See pp 2, 4 and 5 of the Notes of
Proceedings.)

17  Defendant’s counsel, instead, argued that the Plaintiff should have
known from the sound of the telephone call made and the short
messages sent by the Defendant as stated in her Affidavit-in-Support, that
the Defendant was not in Singapore (pp 2 and 4 of the Notes of
Proceedings). As rightly pointed out by Plaintiff’s Counsel, there was no
evidence adduced that a person must know from where a telephone call
was made or an sms message, sent, simply from the sound produced. The
pertinent point was whether the Plaintiff must have known from the call
or sms referred to that they definitely came from Malaysia, as the
Defendant’s case was that the advertisement should have been made in
Berita Harian, Malaysia, not Singapore.

18 I did not accept the Defendant’s case that the Plaintiff had
obtained the order for substituted service based on misrepresentations or
her failure to make full and frank disclosure of all material facts to the
Court, in that she knew he was in Kuala Lumpur at the time of her
application for substituted service. She had volunteered to the registrar
the incidents and communications between her and the Defendant from
February 2007. She had also disclosed the attempts she made to trace the
Defendant’s whereabouts before she applied for the substituted service.
The Plaintiff’s parents had also denied the Defendant’s claim that he had
informed them of his plans to go to Kuala Lumpur and had given them
his contact number and address to forward to Plaintiff. They denied
knowing that the Defendant had left Singapore in 2007. They confirmed
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that the Plaintiff had made police reports of the Defendant’s threat
against her father. The parents also confirmed that they had gone to the
matrimonial flat and to the flat of the Defendant’s mother to look for
their grandchildren (Affidavit-in-Reply filed on 24 November 2010).

19 I also found it improbable that, in September 2007, the Plaintiff
would deceive the Court about the Defendant’s whereabouts, when she
already had legal representation to launch proceedings against him in
July 2007, on the strength of her application for {aklik divorce and her
entitlement for the ancillary orders. I decided not to set aside the orders
dated 7 January 2008 on the ground raised, that the order for substituted
service was not properly or regularly obtained.

20 At the hearing of the divorce application, the learned Senior
President had proceeded to record the sworn testimonies of the Plaintiff
and her two male witnesses and he decided: “Saya dapati taklik disabitkan
kerana ada kecederaan isteri merasa takut ...” [Translation: “I find that the
taklik has been breached as there are injuries and the wife is in fear ...”]
(p 147 of extract of the Court’s book). The learned Senior President
confirmed the divorce and dissolved the marriage for the breach of the
taklik for causing of injury to the Plaintiff and he made the ancillary
orders. It was not correct that the breach was in respect of the
Defendant’s leaving and not maintaining the Plaintiff for four months or
more, as he presumed or was apparently advised (para 6b of his Affidavit-
in-Support).

Should the orders be set aside on the merits, in the interest of justice?

21  The Defendant had cited cases to show that the Court has the
discretion to set aside the orders as he has a defence, with a real prospect
of success, to the Plaintiff’s claims, which carries some degree of
conviction and that it is in the interest of justice to set the two orders
aside. In his oral submissions, Defendant’s counsel argued that injustice
had been done to the Defendant under both orders (pp 2, 3 and 7 of
Notes of Proceedings). Plaintiff’s counsel, however, submitted that there
must be evidence of a triable issue, that a useful purpose must be served
by the setting aside and that the Court should consider the impact of the
applicant’s conduct and the injustice suffered by the Plaintiff if the
orders are set aside (paras 9A, 10A, 11B and 11E of Skeletal Arguments
and pp 3, 5 and 7 of Notes of Proceedings).

22 Talso had regard to the following revised principles, enunciated by
the Court of Appeal in Mercurine (cited at [5] above):

... in deciding whether to set aside a regular judgment, the question for the
court is whether the defendant can establish a prima facie defence in the
sense of showing that there are triable or arguable issues ...

... the merits of the defence do not constitute the sole consideration that
the court takes into account in deciding whether to set aside a regular
default judgment. While this factor is certainly highly significant in its own
right, it also has to be assessed against other relevant considerations at the
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end of the day, a balancing exercise is involved. As this court recently
reiterated in [ Su Sh- Hsyu v Wee Yue Chew [2007] 3 SLR 673], at [43]: ‘[TThe
question of whether there is a defence on the merits is the dominant
feature to be weighed against the applicant’s explanation both for the
default and for any delay, as well as against prejudice to the other party ...’

Jeftrey Pinsler made the following commentary on the above
pronouncements:

The merits of the defence are the primary considerations for the court
which must be taken into account together with other considerations
(subsidiary though they may be) in determining whether it is just to set
aside the judgment. These other considerations include the reasons why
the default judgment was entered and the applicant’s explanation for this
outcome, whether there was any delay (including its degree) in making the
application and any other circumstances which should be assessed in
reaching a just decision. If the applicant has deliberately withheld filing his
application in order to obtain some advantage in the litigation, the
application will, in the words of the Court of Appeal in Mercurine, ‘prima
facie be viewed uncharitably’. With regard to delay, the Court of Appeal
stated: ‘A long delay may not be procedurally incurable or fatal to a setting
aside application’. Ultimately, it is a question of whether the delay is
inexcusable (notwithstanding the explanation offered) on the facts
presented to the court. The court will also consider the impact of the
applicant’s conduct on the opposing party, particularly if latter would
suffer injustice if the judgment is set aside ...

Custody order — paragraph 5

23 The Plaintiff was granted custody, care and control of the three
children, two of whom were below six years at the time the order was
made in their absence. The Defendant deposed that the order was
irregular as the children were not interviewed or present (para 7b of his
Affidavit-in-Support). His case was that all three children were in Kuala
Lumpur when the order was made on 7 January 2008 (para5 of his
Affidavit-in-Support). I considered the case authorities on the issues
raised by the Defendant about the absence and non-interview of the
children.

24 In Sim Hong Boon v Lois Joan Sim [1973] 1 ML]J 1, the late Wee C]
had made a custody order when the children were out of jurisdiction.
This case was applied in Sasaki Aya v Faheem Ul Islam District Court Appeal
No 5035 of 1997. In that case, the Syariah Court had earlier granted
custody of the child to the mother, despite the absence of the child in
court, after the father had brought the child to his country, Pakistan.
Both cases were relied upon by the Syariah Court in AF v AE Syariah
Appeal No 15 of 2006, where the Court ordered, in the absence of the
children, that their custody, care and control be given to the Plaintiff
(wife) after the Defendant had snatched and transported them to his
country, Turkey. The Defendant in that case had failed to bring the
children with him when he came down from Turkey to attend the
divorce hearing. He was deemed to have withdrawn his appeal against
the Syariah Court’s decision.
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25  The Court and Appeal Board have applied the requirement of
interviewing children seven years and above, for their preference as to
the parent they wish to stay with. In Khadijah bte Omar v Mohamed Yusoff B
Seeni Rawther Syariah Appeals Nos 2 and 3 of 2000, the Appeal Board had
stated:

In Islamic law, the preference of the child with regard to whom he or she
wishes to live with would have to be taken into account in deciding on
custody. The Senior President was certainly correct in his approach in
interviewing the child and in taking into consideration the child’s
preference. The child’s wish would be a crucial factor. However, the
overriding principle must still be the child’s interest and not the interest of the father
or the mother. [emphasis added]

As implicitly conceded by the Defendant (para7 of his Affidavit-in-
Support, only the eldest child needed to be interviewed as the other two
were below six years (see also Court’s Grounds of Decision in Irma
Surmayanti bte Mohamad v Muhammad Effandie bin Omar Syariah Appeal
No 31 of 2008 and Minhaj Et Talibin, A Manual of Muslim Law According to
the School of Shafii at pp 392 and 393, cited in Jamaludin bin Mohd Ibrahim’s
case Syariah Appeal No 11 of 1993.

26 It is also settled that, generally, children below seven years are
placed under the care and control of the mother, unless she is not of
sound mind or is untrustworthy (see MUIS ruling in Warita (March—May
1979) and Masramli bin Masjur v Sasmira bte Abdul Rahim Syariah Appeal
Nos 5 and 6 of 1981). The order by the learned Senior President, placing
the two younger children, aged 5 years 5 months and 3 years 2 months,
under the Plaintiff’s custody, care and control was, therefore, correctly
made.

27 The eldest child, then aged [age redacted], could not be
interviewed by the Court on 7 January 2008 as the Defendant had
unilaterally taken them away from his school in Singapore, to reside in
Kuala Lumpur, about eight months earlier. He did not even bring the
child to the Court at the hearing of his application to set aside the order.
The Court had refused his solicitors’ request to change the hearing date
on 9 March 2011 because the children’s examinations were over on
8 March 2011 (see solicitor’s letter dated 28 February 2011).

28 The ascertainment of the preference or wish of the child is,
however, not the conclusive criteria for custody. It has been often stated
by the Appeal Board that the welfare and interest of the child is the
determining factor (see Heng Hock Kim, Lena (alias Lena bte Abdullah) v
Mohd Zaini bin Salleh Syariah Appeals Nos 21 and 25 of 1998):

It is apparent, however, that all rules of Muslim law relating to
guardianship and custody are merely the application of the principle of
benefit of the minor to diverse circumstances. The welfare of the minor
children remains the dominant consideration. [emphasis added]

29 Indeed, the preference of the children has been overruled where
that would not promote their interest or would compromise their
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welfare. This was clear from the case of Daud Salim (alias Liem Sin Thang)
v Hayati Atnawi Syariah Appeal No 15 of 2001, where the Board
pronounced:

The fact that the 18-year-old daughter has chosen to stay with the Appellant
may not by itself be sufficient on the present facts. The learned President
had himself quoted in his GD from Imam Nawawi in Minhaj Et Talibin, A
Manual of Muhammadan Law According to the School of Shafi’i (at p 392):

If the child has attained this age (‘of discernment’) it may choose with which of
its parents it prefers to stay after their separation, provided neither the father
nor the mother are mad, infidel, a slave or notorious misconduct [sic] and
provided the mother has not married again. In any of these cases the child
must remain with the other parent.

In Muslim Family Law Third Ed. By David Pearl, the case of Farjanabi v Sk.
Ayub Dadamiya, A1R 1989 Bom 357 was discussed to show that the Court
gave custody of 2 boys above the age of seven years to the father, against
their expressed wish to be with the mother. ...

30 The conduct of the Defendant in managing the children was
reprehensible. After the Plaintiff had left the matrimonial flat on
15 February 2007 and sought refuge in her parent’s home, she saw the
children only on 18 March 2007 for three hours (para 12, above and
paras 8—10A of her Affidavit-in-Reply). She had not been able to see the
eldest child since, as the Defendant had taken him from his primary
school in Singapore and settled him in Kuala Lumpur in May 2007. He
unilaterally transferred the eldest child to an international school in
another country, away from the mother and maternal grandparents of
the child, as though he was the sole decider on the child’s residence and
education.

31 There are unanswered questions by the mother as to how her
children could reside in Malaysia for eight months up to the divorce
hearing and for four years as of the hearing of the application; who cares
for the children when the Defendant’s aged mother has to return home
to Singapore, particularly when he was in prison in Singapore for one
and a half years; and how to respond to MOE’s continuing query about
the schooling of the younger children (paras 17A, 23 and 24B of the
Plaintiff’s Affidavit-in-Reply). The children had not seen their mother
and maternal grandparents for eight months, as of the date of the
divorce hearing. These problems created were clearly indefensible and
were wholly against the interest and welfare of the children. The learned
Senior President was informed by the Plaintiff of the “indescribable
trauma” the Defendant had subjected the children to (paras 5, 8C-8I
and 11-11E of her Affidavit of Evidence-in-Chief (“AEIC”)).

32 The Defendant deposed that he only knew in 2009 that the Plaintiff
had remarried and was staying in the matrimonial flat and that
Mr Mastan Marican, who was “contacted” by his family, had brought the
order of court (Decree) to him on 3 March 2009, while he was in prison.
Granted that he was in prison at the time, the Defendant had only filed
his application to set aside the orders on 15 September 2010, 18 months
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after knowing about them. He could have filed the Summons in
Chambers even while he was in prison as he had the service of a lawyer
earlier. He need not have attended court personally and there was VCF
arrangement in any case. The youngest child was still 5 years 4 months on
3 March 2009, whereas he was about seven years when the application
was made. The late application was a self-serving act, considering that the
Court might rely on the child’s preference of custodial parent, after he
turns seven years.

33  As the Plaintiff was entitled to the care and control of the two
children below six years of age, it would be further against the eldest
child’s interest if he was singled out to remain in the Defendant’s care in
Kuala Lumpur, just because of his age and absence in court. Even if the
Court could have asked the eldest child for his preference at the divorce
hearing, he had been staying in Kuala Lumpur for eight months and his
election would have been influenced by his experience there, in the
company of his father but in the absence of his mother. The Defendant
appears to have pre-empted the preference of the children
(paras 7a—7e). This delay might have given the Defendant some
advantage in the setting aside application had the children been
interviewed by the Court. If the application was heard when the
Defendant was still in prison, he would have been in a more
disadvantageous position in applying to set aside the custody order.

34  The financial stability of the Defendant as caregiver of the children
was also questionable. The learned Senior President was informed that
the Defendant had rented out the previous matrimonial flat, and claimed
that he used the proceeds to reimburse his aunt for the traffic fines that
she paid on his behalf, amounting to $16,500. He had also used the
rental for his other fines and bails. He had not been financially
responsible to the family even when they were staying together
(paras 7-7G of her AEIC). His last job as a property agent had been
terminated on 24 January 2007 (para 10A of Plaintiff’s AEIC and p 29 of
her Affidavit-in-Reply). As he had never disputed that he was a bankrupt,
his assertion that he had a “business venture ready to take off” in Kuala
Lumpur in April 2007 lacked wisdom, to say the least (paras 5d and 5e of
his Affidavitin-Support). The Defendant’s imprisonments, which were
admitted, glossed over or not denied, also put into question his fitness
and suitability as a caregiver and role model for his children (paras 6a of
his Affidavit-in-Support, paras 16-16C of her Affidavitin-Reply, and
para 8 of his Affidavit-in-Reply).

Conclusion on custody order

35 Having considered all the matters set out above, including the
welfare and interest of the children and the evidence presented before
the learned Senior President, I concluded that the Defendant could not
establish a prima facie defence to the Plaintiff’s claim for custody by
showing any triable issue. In regard to the prejudice or injustice to the
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Plaintiff if the order is set aside, I took into account that, when the
Defendant was in prison on 3 March 2009, he had already known about
the order.Yet the children remained in Kuala Lumpur, apparently under
the care of their widowed, paternal grandmother, who had to return to
Singapore intermittently, whereas the Plaintiff, who is the authorised
custodial mother, could not even see them in Kuala Lumpur. The
children apparently survived without the care of both their parents for
18 months. The Defendant’s conduct, after knowing about the order,
had impacted not only on the rights of the Plaintiff, but also on the
welfare of the three young children. The Plaintiff as well as the children
had suffered injustice, even after the Defendant knew of the custody
order (see paras19-19B of Plaintiff’s Affidavitin-Reply). The
Defendant’s disregard of the custody order, after knowing about it for 18
months before he made the application to set it aside, was indefensible.
In the event, I decided not to set aside the learned Senior President’s
custody order.

Transfer of flat order — paragraph 6

36  The matrimonial flat was bought in the joint names of the parties
directly from the HDB on 1 August 2004 for $136,100 using the CPF
moneys of the parties, but only deducting from her CPF account for the
monthly deductions of $238 per month. The Defendant had only used
the principal amount of $4,000 of his CPF moneys (para 12 of her AEIC
19 September 2007). The Plaintiff had actually prayed for the flat to be
transferred to her with no refund to be made into the Defendant’s CPF
account as she had made a far bigger financial contribution in its
purchase (para 12F of her AEIC).

37  The Plaintiff had, as on 3 January 2008, contributed $108,295.24 or
96%, whereas the Defendant’s contribution was estimated to be $4,500,
or 4%, at that time (paras 12A-12C and pp 23-26 of her AEIC). The flat
could not be sold at the date of the hearing, 7 January 2008 as it was
obtained under the Selective En Bloc Redevelopment Scheme only 3
years 5 months before. As the financial contribution of the Plaintiff
worked out to 96%, even before considering her indirect and non-
financial contribution during the marriage of 9 years 5 months and the
flat could not be sold, it was perfectly proper for the learned Senior
President to order it to be transferred to the Plaintiff. He did not even
accede to the Plaintiff’s request not to refund the Defendant’s CPF
contributions. Instead, the Plaintiff was ordered to refund, with accrued
interest, all his CPF moneys used towards the purchase of the flat.

38 At the divorce hearing it was also ordered that all three children
come under the Plaintiff’s custody, care and control. She had deposed
that she had been the primary care giver and nurturer of the children
before they were taken away to Kuala Lumpur by the Defendant
(paras 7C and 11A of her AEIC). The learned Senior President was duty
bound to have regard to this fact in the disposition of the flat (s 52(8) (¢)
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AMLA). He also must have regard to the Plaintiff’s deposition that she
had to incur debts for the benefit of the family and that the Defendant
had been collecting rental from the tenants of the flat from April 2007
for his own benefit (paras 7E, 7L-70 and 12G of her AEIC read with
s 52(8) (b) and (f) AMLA).

39 At the hearing of the application to set aside the order, it was
further deposed that the Plaintiff had to pay off the Defendant’s tenants
$5,800, before she could take over and sell the flat (paras 5K and 5L of
her Affidavitin-Reply). This was not contradicted in the Defendant’s
Affidavit-in-Reply. The Plaintiff’s financial contribution towards the flat
would, thereby, be increased from $108,295 to $114,095 whereas the
Defendant’s contribution was only $5,835 at the hearing of his
application (paras 18A and 18B of her Affidavit-in-Reply). The respective
financial contributions worked out to 95% by the Plaintiff and 5% by the
Defendant at the hearing of the application to set aside. There were also
indirect financial contributions by her in paying for the house bills when
they were together and the Defendant was in prison or unemployed
(para 27D of her Affidavitin-Reply). This and her further non-financial
contribution as a wife for nine years and a mother of the three children
would definitely bring her contribution towards the acquisition and
maintenance of the flat beyond 100%.

40  The Defendant’s argument or statement regarding the grant given,
for the purchase and “en bloc” of the first matrimonial flat (raised in
para 8a of his Affidavitin-Support and at pp 3 and 6 of the Notes of
Proceedings) was vague, speculative and unsupported with evidence,
sufficient to make out a prima facie defence to the Plaintiff’s claim for
transfer of the flat to her. I accepted the submission by Plaintiff’s counsel
in this regard (pp 7 and 8 of the Notes of Proceedings).

Conclusion on transfer order

41 I was satisfied that the Defendant had no prima facie defence to the
Plaintiff’s case and there was no triable or arguable issue that she was
entitled to have the flat transferred to her sole name upon refund of the
Defendant’s CPF contributions. The Defendant’s conduct in collecting
the rental of the matrimonial flat for himself from April 2007 and leaving
the Plaintiff to continue paying for the installments until it was
transferred to her name was, further, prejudicial to the Plaintiff.

42 The most relevant consideration for the Court to take into account
was that no useful purpose could be served by setting aside the order for
transfer of the flat when it had already been transferred and sold
(para 11B of Skeletal Arguments). The application was not for securing
any share of the proceeds of sale of the flat. Taking into consideration all
the circumstances and evidence presented before me, I also decided to
dismiss the Defendant’s application to set aside the order for transfer of
the matrimonial flat made by the learned Senior President.
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Costs

43 I considered that the Defendant’s application to set aside the
orders made by the learned President four years ago, eight months after
the Defendant claimed he had knowledge of them, was inappropriate
and unreasonable. I exercised my discretion to award costs under s 53B
AMLA. Defendant’s counsel merely submitted that there should be no
costs whereas Plaintiff’s counsel left the amount of costs to the Court. I
assessed the costs payable by the Defendant at $1,000 for the half-day
hearing of his dismissed application (p 8 of the Notes of Proceedings).
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[Editorial note: This is the Order of the Appeal Board dated 5 October
2011.]

ORDER OF APPEAL BOARD

1. UPON THE APPEAL No 09/2011 AND UPON HEARING Counsel
for the Appellant and Counsel for the Respondent, it is ADJUDGED
THAT the appeal be and is hereby dismissed.

2. Itis further ordered that the Appellant do pay to the Respondent
$1,000/- as the costs of this appeal.
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Syariah Appeal Board — Appeal No 11 of 2018
Abdul Rahim bin Abdul Jalil, Salina bte Ishak, Mustazah bin Bahari
13 February 2019

Divorce — Ancillaries — Whether Wife entitled to nafkah iddah and mutaah — Parties
married for 30 years with three children living in matrimonial flat — Wife applying for
divorce and not claiming for nafkah iddah and mutaah — In first amended case
statement Wife declaring she was not claiming for natkah iddah or mutaah because of
sacrifices Husband made during marriage — Second amended statement of Wife included
amended grounds of divorce, but still not including claims for nafkah iddah and mutaah
— Wife’s affidavit of evidence-in-chief (“AEIC”) affirmed subsequently, freshly accusing
Husband of abuse and other misdemeanours and blaming him for her leaving matrimonial
flat and alleging he had pronounced talak on her — Wife also claiming for first time
nafkah iddah and mutaah in AEIC — Husband deposing in his affidavit that Wife’s
accusations were fabricated and accusing Wife of illicit relationship and abandoning
matrimonial home — Intervener Son affirming contents of Husband’s affidavit — Wife in
Sfurther affidavit-in-reply (“AIR”) denying Husband’s and Intervener’s assertions and
stating she stood committed to stand in her AEIC — Wife claiming brother was owner of
condominium she stayed in on leaving matrimonial home — Court allowing Wife’s oral
application to amend claims to include nafkah iddah and mutaah and granting awards
Jor both — On appeal by Husband, Appeal Board held even if pleadings had been properly
amended, it would have been slow to allow such amended claims based on factual matrix of
case and available evidence before it — Appeal Board viewed Wife had committed nusyuz
as Wife was untruthful about brother being owner of condominium — Appeal Board noted
that Wife’s pleadings did not allege he had pronounced talak as she indicated “N.A” in
relevant paragraphs of form — Appeal Board accepted that Wife committing nusyuz not
bar to Wife’s entitlement to mutaah but viewed Wife’s claim should not be allowed based on
Sacts set out and to ensure no one was unjustly enviched by the divorce — Paragraphs 1(a),
4,7, 8t 11, 15, 18, 22 to 24, 29, 36 of Appeal Board’s decision — Appeal allowed

Divorce — Division of matrimonial assets — CPF moneys — Wife claiming in AEIC for
40% of Husband’s CPF moneys although she pleaded in amended case statement that she
did not wish to make claim for Husband’s CPF moneys — Husband objecting to Wife’s
claim — Court acknowledging Wife’s failure to claim in case statement and amended case
statements but summarily allowing her to amend her claim at hearing on ground that Wife
had made mistake in not making claim at pleadings stage — Court awarding Wife
$25,000 of Husband’s CPF moneys after divorce as there would be a negative sale of
matrimonial flat that parties held as tenants-in-common with eldest son — Court’s award
intended to compensate Wife for her loss — Court making order despite fact Wife had more
CPF moneys than Husband who had care and control of minor child — On Husband’s
appeal, Appeal Board disagreed with Court for adjudicating on matter and making
summary order to amend amended case statement to claim, inter alia, for Husband’s CPF
moneys — Appeal Board found no evidence produced by Wife she made mistake in her
claims — Appeal Board further held Court’s award on basis of negative sale of flat
indicated insufficient consideration given by Court to needs, interest and financial
standing of Husband — Appeal allowed — Appeal Board set aside Court’s order on
transfer of Husband’s CPF moneys to Wife — Paragraphs 2(a), 27, 35, 37 of Appeal

Board’s decision
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Divorce — Division of matrimonial assets — Matrimonial home — Surrender to HDB —
Matrimonial home held by Husband, Wife and eldest son (the Intervener) as tenants-in
common in equal shares — Flat fully paid wp but S-year minimum occupation period
requirement not fulfilled — Wife failing to claim for flat in case statement or amended case
statements but in affidavit of evidence-in-chief (“AEIC”) claiming transfer of flat to her and
Intervener, with no refund of Husband’s CPF moneys or for daughter to buy over her
33% value of flat — Husband wanting Wife's one-third share transferred to him and
Intervener or daughter without refund or partial refund of Wife’s CPF contribution —
Husband and two adult children unable to refund Wife’s CPF moneys nor having means to
purchase another flat — Court ordering flat to be sold with net proceeds divided 70 % to
Wife and 30% to Husband — Court considering parties’ 30-year marriage, ages, income,
earning capacities, past contributions, Husband having care and control of one minor
child,, parties’ CPF accounts, award of nafkah iddah, mutaah and estimated loss from
flat’s sale — On Husband’s appeal, Appeal Board viewed order for sale not option Court
could properly consider as sale not option available based on HDB Standard Query Form to
parties — Appeal Board noted parties’ only options available were transfer of either party’s
interest in flat to other or surrender flat to HDB — Appeal Board mindful of potential loss
to parties if flat surrendered and of fact that Husband and three children presently lived in
flat — Husband failing to get HDB or bank loan to take over Wife’s share — Appeal Board
set aside Court’s order for sale of flat and substituted it with order for surrender of flat, with
usual consequential orders — Paragraphs 2(b), 6, 14, 25, 26, 38, 39 of Appeal Board’s
decision

Divorce — Matrimonial proceedings — Powers — Amendments to case statement —
Whether mere formality — In Wife’s case statement and in her subsequent two amended case
statements filed with Courl’s leave, Wife not making any claims in respect of matrimonial
flat, Husband’s CPF moneys or for nafkah iddah and mutaah — At first hearing, after
Counrt confirmed Husband’s pronouncement of divorce, Wife indicating intention to amend
claims — Despite Husband'’s objection that Wife was bound by pleadings, Court summarily
allowing amendments to claims without giving further directions or timelines for filing
Sfurther affidavits or amended case statements and subsequently making orders on
ancillaries benefiting Wife — Court viewing Wife’s substantive rights under Muslim law
could not be extinguished by virtue of her mistake in not pleading claims — Court finding
that requiring her to make further amendments to pleadings unnecessary and mere formality
as Wife provided adequate notice to Husband before the hearing — Appeal Board disagreed
further amendments mere formality — Appeal Board noted Wife’s application for
dissolution of marriage required completion of Form &8 case statement to state claims for
matrimonial home, assets, nafkah iddah, mutaah and Husband’s CPF moneys — Appeal
Board viewed proper course and procedural fairness required Court to give necessary leave
Sor filing amended case statement and directions for filing necessary affidavits in support of
Wife’s new claims as well as affidavit in response by opposing party — Appeal Board held
Wife as applicant in divorce proceedings could not ask for relief that relied on essential
material facts not set out in pleadings — Appeal Board relied on Edmund Tie & Co
(SEA) Pte Ltd v Saville Residential Pte Ltd [2018] 5 SLR 349 as authority that when
procedure had not been observed, incumbent for party in breach to rectify its error or omission
and if rectification called for application to amend inadequate claim, court could grant
leave if it appeared fair to do so — Appeal Board pointed out Court made orders on
ancillaries based on second amended case statement although it included no such claims —
Appeal Board also relied on Parakou Shipping v Liu Cheng Chan [2016] SGHC 48 to
hold that amendments to pleadings ought to be allowed if they enabled real question or issue
in controversy between parties to be determined unless amendments would cause prejudice to
other party which could not be compensated in costs or amendments effectively gave party
applying for such leave second bite of cherry — Although amendments could be allowed at
any stage the later application made, the stronger the grounds required to justify it —
Appeal Board saw no compelling reason why procedural requirements were dispensed with
by Court — Appeal Board of view Wife was given second bite of cherry when Court allowed
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her to proceed with new claims — Appeal Board set aside Court’s orders on ancillaries —

Paragraphs 5 to 8, 19 to 21, 28 to 35 of Appeal Board’s decision

Case(s) referred to
Edmund Tie & Co (SEA) Pie Ltd v Savills Residential Pte Ltd [2018] 5 SLR 349
Parakou Shipping Pte Ltd v Liu Cheng Chan [2016] SGHC 48

Legislation referred to

Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) ss 35(2) (), 47, 48,
49, 53A

Administration of Muslim Law (Amendment) Act 1999 (Act 20 of 1999)

Quranic verse(s) referred to
Surah 2, Al Bagara, verses 236, 241
Surah 30, Al Rum, verse 21
Surah 42, Al Shura, verse 40
Surah 64, Al Taghabun, verse 14
Surah 65, Al Talag, verses 1, 6

At the Syariah Court:
Plaintiff in person
Syed Ahvmed Jamal Chishty for the defendant

Intervener in person

At the Appeal Board:
Syed Ahmed Jamal Chishty for the appellant
Respondent in person

Parties:
Appellant (Defendant — Husband)
Respondent (Plaintiff — Wife)

[Editorial note: This is the grounds of decision of the Syariah Court
dated 2 July 2018.]

2 July 2018
Alfian Yasrif bin Kuchit (Senior President, Syariah Court):

Introduction

1 The parties in this case married on 1 January 1987 under the
Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) (“AMLA”).
Ishall refer to the Plaintiff as the “Wife” and the Defendant as the
“Husband”.

2 The Husband pronounced talak in Court on 11 December 2017.
I then confirmed the pronouncement but adjourned the case for further
hearing. On 8 February 2018, I gave the following orders:
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6(a).

(b).
(c).

9(a).

(b).

The marriage registered on the 15th day of January 1987 was
dissolved by the Defendant’s pronouncement of talak on the 11th
day of December 2017.

The Court confirms the pronouncement of divorce and decrees a
divorce by 1 talak raji’i (1st talak), and orders that the divorce be
registered (vide: divorce certificate number 53996).

The Plaintiff shall pay the divorce registration fee.

The Defendant shall pay the Plaintiff nafkah iddah and mutaah in the
sum of $424.00 per month for 100 months.

Payment of nafkah iddah and mutaah shall be deposited into the
Plaintiff’s designated bank account with effect from the 15% day of
March 2018.

The Plaintiff and the Defendant shall have joint custody of the child:
[name redacted] (Male) born on [date redacted] [IC no redacted].

The Defendant shall have care and control of the child.
The Plaintiff shall have reasonable access to the child.

The matrimonial flat at and known as [address redacted] shall be
sold in the open market forthwith. The sale proceeds shall be
apportioned as follows —

i To make full payment of the outstanding loan with HDB
(if any).
ii. To pay the HDB resale levy (if any).

iii. To pay the requisite CPF refunds in accordance with
applicable CPF laws to all owners’ respective CPF accounts.

iv.  To pay all expenses arising from the sale, including the
payment of agent’s commission, and other cost of and
expenses of the sale.

V. The net proceeds - less (i), (ii), (iii) and (iv) - shall be divided
in the proportion of 70% to the Plaintiff and 30% to the
Defendant.

. The Plaintiff, the Defendant and the Intervener shall sign, execute

and indorse his/her name on all necessary documents to effect the
sale.

The President or Registrar of the Syariah Court shall exercise the
powers under section 53A of the Administration of Muslim Law Act,
Cap. 3, and sign, execute and/or indorse on behalf of the defaulting
party, and in his/her name on all documents to effect the sale of the
matrimonial flat. Such signature thereof shall have the same effect as
the execution or indorsement by the defaulting party.

The Plaintiff (hereinafter referred to as the ‘Spouse’) shall be
entitled to $25,000.00 of the Defendant’s (hereinafter referred to as
the ‘Member’) Central Provident Fund (‘CPF’) moneys pursuant to
section 52(3) (d) of the Administration of Muslim Law Act (Cap. 3)
(the ‘Ordered Amount’).

After the making of the refund into the Member’s CPF account of
the required CPF monies from the sale proceeds of the matrimonial
flat the Board shall transfer, from the monies standing to the credit
of the Member in the following CPF account of the Member, the
amount specified as follows to the Spouse’s CPF account:
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Member’s CPF account to Amount to
transfer from transfer

Medisave Account $15,000.00
Retirement Account $10,000.00

(c). The Board shall only transfer the amount specified in this order after
the Board has been notified of the sale of the property and the
refunds have been credited into the CPF account of the Member.

(d). This order is made subject to the Central Provident Fund Act
(Cap.36) (‘CPF Act’) and the subsidiary legislation made thereunder
(as well as any existing order made in respect of the Member’s CPF
monies, property and investments). The Board shall give effect to the
terms of this order in accordance with the provisions of the CPF Act
and the subsidiary legislation made thereunder.

(e). The Spouse shall recover any shortfall between the Ordered Amount
and the payment received by her from the Board or transferred to
her CPF account as a debt due from the Member to her.

(f). All obligations to effect a sale of property shall be on the Member
and not on the Board.

(g). The parties, including the Board, shall be at liberty to apply for
further directions or orders generally.

10. There be no other orders.

3 The Husband intends to appeal against paras 4, 7 and 9. I now give
my reasons.

Muslim law

4 Section 35(3) of the AMLA directs the Court that in all questions
regarding talak, the disposition or division of property on divorce, the
payment of mulaah and maintenance on divorce, the rule of decision
shall be “the Muslim law, as varied where applicable by Malay custom”.
The Court is not directed to follow the tenets of the Shafi’i School of
Thought. By way of a comparison, the Majlis and the Legal (Fatwa)
Committee are directed to follow the tenets of the Shafi’i School of
Thought although they may depart from those tenets: see s 33 of AMLA.
In the light of s35(3), the Court must exercise its discretion in
accordance with Muslim law as varied where applicable by Malay custom.

5} At the outset, I think it is useful to highlight that the Shariah is the
path by which Muslims seek to fulfil the Divine Will: see Khaled Abou
El Fadl, Speaking in God’s Name: Islamic Law, Authority and Women (Oxford:
Oneworld Publications, 2001) at p 32 (hereinafter “Khaled”). The
classical Muslim jurists in their attempts to fulfil the Divine Will engaged,
explored and investigated the adilla (indicators): see Khaled at pp 33-34.
They developed, argued on and adjudicated upon the methodological
approaches and processes which resulted in the ahkam (positive
commandments or rules: see Khaled at pp 34-38.

6  There is no doubt that parties may come to different conclusions
after their sincere search to fulfil the Divine Will. According to
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Al-Juwayni, an eleventh-century Muslim jurist, parties must then follow
their conscience which accords with their beliefs: see Khaled at p 150. As
parties have conflicting views and interests with legal implications, the
case has to be resolved by a judge: see Khaled at p 150. The judge’s
decision will be the law not because it is more correct than any other
opinions: see Khaled at p 150. It is the law as “a matter of procedural
justice”: see Khaled at p 150.

7  The Islamic legal heritage does not comprise only of “juristic
doctrines insulated from the contingency of circumstance and
adjudicatory discretion”: See Anver M Emon, Conceiving Islamic Law in a
Pluralist Society: History, Politics and Multicultural Jurisprudence [2006] Sing
JLS 331 at 339. Seen from a historical lens, Islamic law was “immersed not
only within a cultural context, but also an institutional context” (at 338).
In other words, it is a “rule of law system (as opposed to being mere rules of
law)” [emphasis in original] (at 338).

8 Put differently, the Islamic legal heritage is an epistemology,
process, and methodology of understanding. It is not merely a corpus of
positive commandments or a settled, constant, and closed set of rules
which are to be implemented without much variation: see Khaled at
pp 170-171. The ahkam or positive commandments as formulated by the
classical Muslim jurists may be the product of an attempt to give effect to
a certain morality or the product of circumstance. Circumstances change
and the administration of Muslim law in Singapore takes place in a
context of constitutional supremacy and parliamentary democracy.
Ultimately, the Court must evaluate the factual matrix of the case and
assess it not only in the light of the jurisprudential principles and custom
but also with a moral sense of the ethical and the just.

Case statement

9 In her case statement and amended case statements, the Wife did
not seek to claim the Husband’s CPF moneys or pursue her claims for
nafkah iddah and mutaah. However, the Wife’s affidavits indicated that she
wished to make these claims. There is no doubt that the Wife’s change of
tack could have caused some inconvenience to the Husband. However,
the Husband cannot claim that he did not have adequate notice to the
Wife changing her mind. He had every opportunity to respond to her
claims in his affidavit in-reply.

10 Unlike the Wife, the Husband had legal representation. This meant
that he would have been ably assisted by counsel in responding to the
Wife’s claims. The Wife’s substantive rights under Muslim law cannot be
extinguished merely by virtue of her mistake in not making those claims
at the pleadings stage. Thus, I held that to require the Wife to make
further amendments to her pleadings would be unnecessary and a mere
formality. In this situation where the Wife has changed her mind and has
provided adequate notice to the Husband before the hearing stage, I did
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not think it was unfair in the procedure or in the manner in which I
allowed her to make those claims.

Nafkah iddah

11 Classical Muslim jurists opined that payment of nafkah iddah is
derived from the Quran: see Surah 65, Al Talagverse 6 (and also verse 1).
In Singapore, the award of nafkah iddah by the Syariah Court is governed
by AMLA. As such, the Court refers to the following provisions:

(a) Section 35(2)(e) allows the Syariah Court to exercise
jurisdiction to determine disputes relating to the payment of
maintenance.

(b) Section 51(2) states that a woman who has been divorced may
“obtain an order against her former Husband for the payment from
time to time of her maintenance and the provision of necessary clothing
and suitable lodging for the period of her iddah” [emphasis added].

(c) Section 2 defines iddah as “the period within which a divorced
woman or a widow is forbidden by the Muslim law to remarry”.

12 Section 51(2) of AMLA indicates that apart from maintenance,
nafkah iddah includes the provision of necessary clothing and suitable
lodging. In the event the Family Court had issued a maintenance order
for a wife during the subsistence of a Muslim marriage, the Syariah Court
is not precluded from giving the wife a higher figure during the iddah:
see AQ v AR (2012) 6 SSAR 235 at [14].

13 In order to determine the quantum of nafkah iddah, the Court
needs to determine how long the Husband is obliged to pay as well as the
amount payable by the Husband on a monthly basis. The practice at the
Court is to award nafkah iddah for three calendar months although this
may be paid in instalments that last more than that. Be that as it may,
there may be special circumstances that justify the award of such sums of
money beyond three calendar months by virtue of s 51(3) of AMLA.
However, there is no need for the Court to deliberate on that as the Wife
did not highlight any special circumstances which required the Court to
depart from its usual practice.

14  The next issue is to determine the amount the Husband is obliged
to provide on a monthly basis, bearing in mind his income and general
expenditures. The Husband referred to an earlier case statement (the
May CS) wherein the Wife indicated that she did not wish to make any
claims against the Husband. In that case statement, the Wife stated her
reason for not claiming as follows (para 13 of the May CS):

Sebab waktu hidup bersama, dia pernah berkorban untuk keluarga saya
dari segi masa dan wang ringgit. Lagipun kerana anak2 saya tinggal
bersama dia. Dia lah yang menjaga anak?2 saya dari segi makan, minum dan
pelajaran mereka. Harap faham mengapa saya tidak tuntut semua ini.

[Translation:
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Because during the time we lived together, he has sacrificed for my family
in terms of time and money. Furthermore, all my children live with him.
He is the one who takes care of my children and takes care of their food,
drink and studies. Please understand why I am not claiming all this. ]

15 However, in the affidavits, the Wife sought nafkah iddah in the sum
of $1,500 per month for three months. The Husband knew that the Wife
had changed her mind. In his reply affidavit, he stated that the Wife was
trying to “claim exorbitantly which she herself was willing to forgo
willingly [sic]”.

16  The Husband averred that he earned a gross salary of about $3,500.
Based on the evidence before me, I held that the Husband’s average
gross monthly was in the region of around $4,000. The Husband
provided an account of his personal expenses and debts. I think it is
reasonable for the Court to take these into consideration. I also took into
consideration the Wife’s expenses and circumstances.

17 In light of the above and taking into consideration the cost and
standard of living in Singapore (see Mohamed Sabeer Osman v Saheeda
Banu Mohamed Sabeer (2012) 6 SSAR 159 at [30]), I decided that the
quantum of $2,400 was a fair amount which can be used to cover the
Wife’s basic living expenses during iddah.

Mutaah

18 The Wife sought an order for mutaah at $10 per day for the
duration of the marriage. The Husband referred to [the May CS],
wherein the Wife indicated that she did not wish to make any claims
against the Husband [see [14] above].

19 Classical Muslim jurists opined that payment of mutaah is derived
from the Quran: see Surah 2, Al Bagara, verses 236 and 241. However, the
jurists differed over the practice. See the Malaysian case Ningal alias Yang
Chik bte Hashim v Jamal bin Abdul Rahim 1989] 2 MLJ xxix at xxxi
(“Ningal”) which cited the opinions of classical Muslim jurists: only
women who had been divorced before consummation and before the
dower is fixed are entitled to mutaah. Subsequently when [Imam Shafi’i]
was in Egypt he took the view that women who are divorced by their
Husbands after consummation are also entitled to mutaah. Imam Malik is
of the view that the payment of mutaah is commendable (sunaf) but not
obligatory (wajib). In Singapore, the award of mutaah by the Syariah
Court is governed by AMLA. As such, the Court refers to the following
provisions:

(a) Section 35(2)(e) allows the Syariah Court to exercise
jurisdiction to determine disputes relating to the payment of
“consolatory gifts or mutaah”.

(b) Section 52(3) (b) states that the Court may make such orders
as it thinks fit with respect to “the payment of a consolatory gift or
mutaah to the Wife”.
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20  There is no definition of mutaah in AMLA although the term has
been translated in AMLA as a “consolatory gift”. In a Malaysian case of
Zawiyah v Ruslan [1980] 1 JH (2) 102, the Chief Kadi quoted with
approval an opinion of a jurist:

[Mutaah adalah] harta yang diberikan seorang lelaki kepada isterinya
disebabkan perceraian dengannya.
[Translation:

[Mutaah is] the property that a man gives to his wife upon divorce with
her].

21 The Court, therefore, must examine the circumstances of the
divorce and decide whether the Defendant must pay mutaah. In the event
the Court decides that the Defendant must pay mutaah and the parties
are unable to agree on the amount, the Court then has to assess the
amount to be paid by the Defendant. This principle was upheld in the
Malaysian case of Rahaniah lwn Haji Ujang [1983] 4 JH 270 where the
learned Chief Kadi quoted with approval the opinion of a Muslim jurist:

Maka apabila bertelingkah kedua-duanya tentang kadar, Kadi hendaklah
menentukannya mengikut budi bicaranya dan mengambil kira apa yang
sesuai dengan keadaan kedua-duanya baik dari sudut kekayaan suami dan
kesusahannya dan keturunan perempuan dan sifatnya.

[Translation:

Therefore, when there is a dispute between the two parties over the
quantum, the Kadi should decide on it and use his discretion and take into

account what is appropriate for them in their situation on the basis of the
husband’s wealth and hardship and the woman’s lineage and character.]

22  The Appeal Board in Siti Zaharah bte Nabi v Nanwi bin Salleh (2007)
1 SSAR 127 (see also Thameemul Ansari s/o Jainullabudeen v Farzana Begum
d/o O K Mohamed Haniffa (2009) 4 SSAR 175 at [5]) has held that nusyuz
is not a bar to the payment of mutaah. At [17] and [18] of the judgment
reprinted below, the Appeal Board cited with approval two Malaysian
authorities:

17 In Piah bte Said v Che Lah bin Awang, it was clear that the divorce was
caused by the talak pronounced by the husband, even though there was
evidence to show that the wife was nusyuz. However, the fact that she was
nusyuz did not deny her the right to obtain muta’ah if she was divorced.
Accordingly, the Chief Kathi ordered the husband to pay muta ‘ah.

18 Similarly in Rokiah bie Haji Abdul Jalil v Mohamed Idris bin Shamsudin
[1989] 3 ML]J ix, despite the argument that the wife was not entitled to
muta’ah as she was nushuz [sic], the Syariah Appeal Committee Board
(Kuala Lumpur) ordered the husband to pay muta’ah to the wife who had
been divorced by him.

There is no reason for the Court to depart from the decision of the
Appeal Board.

23 Therefore, the Court has to assess the amount to be paid by the
Husband based on what is fair and just in the circumstances including
the financial position of the Husband and the social circumstances of the
Wife (see Asmah Bee bte Mohd Din v Selamat bin Sarkawi (1997) 2 SSAR 52
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at [71]). See also Saimah bte Temon v Mohd Sumeiri bin Mohd Tahir Syariah
Summons No 27304 of 2005 (“Saimak”). At [42] of the judgment, the
learned President opined that “the crucial considerations were the
[Husband’s] means and the [Wife’s] standard of living during the
marriage ...”. While the Appeal Board later reduced the mutaah award in
Saimah, it did not disapprove of the principle enunciated by the learned
President. See also Ningal ([19] supra): “The amount of mutaah is to be
fixed based on the financial position of the Husband and the family
position and situation of the Wife.”

24 I had earlier decided that the Husband earns an average gross
salary of about $4,000 (see [16] above). I took into consideration the
Husband’s Central Provident Fund (“CPF”) savings (the Husband had
$305.50 in his Ordinary account. He also had $24,769.76 in his
Retirement account and $52,000 in his Medisave account (as at
21 November 2017)) and the Wife’s social circumstances (the Wife had
an ‘O’ level education). I ordered that the Husband pay mutaah of
$40,000.

Mode of payment

25  The nafkah iddah and mutaah combined amounted to $42,400. In
an acrimonious divorce, it is advantageous to both parties to achieve a
clean break. In exercising the Court’s discretionary power, I referred to
Lee Puey Hwa v Tay Cheow Seng [1991] 3 ML] 1 (see also Usha Rani a/p
Subramaniam v Sivanes Rajaratnam [1998] 5 ML] 24). In [Lee Puey Hwa v
Tay Cheow Seng], the (then) learned Chief Justice observed that the
power to order lump sum payment made it possible for parties to achieve
a clean break and was a power that should be taken advantage of
whenever feasible. However, the Court should also consider the
individual circumstances of the parties, particularly the needs of the Wife
and the obligations and responsibilities of the Husband in addition to his
assets, his earning capacity and other available resources. I adopted this
principle as it does not contradict the ethos and the moral vision of
Muslim law.

26  Having considered the Husband’s financial standing, I did not
think it was feasible to order a lump sum payment and hence, I ordered
that the payment of nafkah iddah and mutaah be paid in instalments of
$424 per month for 100 months. In doing so, I referred to the following
statutory provisions:

(a) Section 52(4) of AMLA which states that: “The Court may
make all such other orders and give such directions as may be
necessary or expedient to give effect to any order made under this
section.”

(b) Section 52(10) of AMLA which states that: “Where, under any
order made under this section, one party is or may become liable to
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pay to the other party a sum of money, the Court may direct that
the money shall be paid either in one sum or in instalments ...”

Matrimonial home

27  On the issue of disposition or division of property, the Court refers
to the following provisions in AMLA:

(a) Section 35(2)(d) allows the Syariah Court to exercise
jurisdiction to determine disputes relating to “the disposition or
division of property on divorce.”

(b) Section 52(3) (d) states that the Court may “make such orders
as it thinks fit with respect to ... the disposition or division of
property on divorce”.

28 Both parties agreed that the Housing & Development Board
(“HDB”) 4-room flat at [address redacted] was the matrimonial home.
A matrimonial home is “a place for the use and enjoyment of the family
for their residence”: see AM v AN (2012) 6 SSAR 202 at [29].

29 The flat was under tenancy-in-common. The Wife sought for an
order that the flat be transferred to her and the Intervener with no
refunds to the Husband. The Husband wanted the:

... [Wife’s] one-third share be transferred to both the Intervener and
[Husband] without refund of her [one-third] share or for the [Wife] to
transfer her [one-third] share to [their] daughter without refund of her
[one-third] share of the CPF contribution which is estimated around
$110,000.00 [sic].

30 I ordered that the flat be sold and the net sale proceeds be divided
70% to the Wife and the remainder to the Husband.

31 In exercising my discretion, I referred to s 52(7) of AMLA which
states that “the Court shall have power to order the disposition or
division between the parties of any property ... in such proportions as the
Court thinks just and equitable”. I also referred to s 52(8) of AMLA
which directs the Court to have regard to all the circumstances of the
case, including the matters under sub-ss (a)—(m).

32 To have regard means to take cognisance of and be mindful. In
interpreting s 52(8), the Court must give sufficient consideration to all
the relevant matters under sub-ss (a)—(m) though the matters listed are
not exhaustive. Ultimately, the Court must decide based on what it thinks
as just and equitable under Muslim law.

33 I think it is important to understand that the direct financial
contributions of the parties cannot be primarily determinative of how the
matrimonial property was to be divided. The Court has to take a broader
view. The Court does not use a cleaver to divide the matrimonial
properties. Put differently, the Court is not obliged to account for all the
moneys that parties put into the marriage and ensure that parties receive

© 2020 The Government of the Republic of Singapore as represented by the Ministry of
Culture, Community and Youth (MCCY). No part of this document may be reproduced without
permission from the copyright holders.





(2019) 7 SSAR CJvCK 157

their moneys back. One takes risks in getting married and invests time,
energy and money in a marriage but the Court cannot treat a marriage
purely like a business venture.

34  Instead, the law directs the Court to take an objective and a holistic
assessment of all the circumstances of the case: Vicenta Viray Gotengco
(alias Siti Aishah bte Abdullah) v Noor Mohamad bin Hazan (2010)
2 SSAR 209 at [23]. The Court does this by adopting a broad-brush yet
calibrated approach and not focusing solely on a direct and indirect
contributions dichotomy. The other matters listed under s 52(8) are no
less important and must be sufficiently assessed and duly considered.

35 I considered the standard of living enjoyed by the parties and the
length of the marriage. It was a marriage that lasted about 30 years
(which is more than the median duration of marriage for Muslim
couples who registered for a divorce). According to the Department of
Statistics, the median duration of marriage for Muslim couples who
registered for a divorce is 8.9 years: see Statistics on Marriages and
Divorces (2010). I also considered the ages, incomes and earning
capacities of the parties. The Wife averred that she was a clerk. The law
directs the Court to consider the contributions of both parties. In a case
where both spouses are working, it is erroneous to conclude that only a
working wife makes indirect contributions while a working husband
makes no indirect contribution whatsoever during the marriage: Abdul
Latheef bin Omar v Maria bte Chabar (2010) 3 SSAR 180 at [37]-[38]. While
I took into consideration the Wife’s indirect financial contribution as a
mother who bore three children (two of whom have reached the age of
majority), I also took into consideration that fact that the Husband would
now have care and control over the minor child. There is no doubt that
the Wife contributed more towards the purchase of the matrimonial flat
in terms of her CPF moneys but this fact cannot be primarily
determinative of how the matrimonial property was to be divided. The
Court has to take a broader view.

36 I noted the amounts that parties had in their CPF accounts [the
Husband had $305.50 in his Ordinary Account; $24,769.76 in his
Retirement Account and $52,000 in his Medisave Account (as at
21 November 2017), while the Wife had $18,361.67 in her Ordinary
Account; $63,128.90 in her Special Account, $37,830.00 in her Medisave
Account (as at 08 September 2017)] and considered the fact that the
Wife would receive $42,400 for nafkah iddah and mutaah. In terms of CPF
moneys, the Wife contributed about 65% whereas the Husband
contributed the remainder. The Intervener did not make any CPF
contributions towards the purchase of the flat. I then considered the
estimated loss arising from the sale of the matrimonial flat:
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Estimated sale price $340,000
[The Husband estimated that the selling price of the flat would be
$340,000. The Wife estimated that the selling price of the flat would be
$390,000. I took into consideration the size and the location of the
apartment, and agreed with the Husband. ]

Less:

Outstanding Loan $0
Wife’s CPF moneys used $253, 234.92
Husband’s CPF moneys used $136,632.04
Estimated commission and legal costs $10,000
Estimated loss (-59, 000)

37 In arriving at a decision, the Court has to balance the needs and
interests of both parties. The Court also has to ensure that no one is
unjustly enriched by the divorce and at the same time, bear in mind the
principles of distributive justice. In light of the above, I was satisfied that
awarding the Wife a 70% share of the net sale proceeds was just and
equitable. I also referred to s 53A of AMLA and accordingly, I allowed
the registrar of the Syariah Court to sign the sale documents if necessary.

38 Since the flat will be sold at a loss, I decided that the division of
matrimonial assets should be by way of transferring the Husband’s CPF
moneys to the Wife even though the Wife has more CPF moneys. As such,
I needed to estimate the amount of CPF refunds that the parties would
receive when the flat is sold.

Estimated sale price $340,000.00
Less

Estimated outstanding HDB loan $0
Balance available for CPF refund $340,000.00
Refund to Wife’s CPF account (at 65%) $221,000.00
Refund to Husband’s CPF account (at 35%) $119,000.00

39 In essence, the parties’ financial resources as regards their CPF
moneys upon the sale of the matrimonial flat would be as follows:

Wife’s CPF moneys:

Balance in the CPF Accounts $119,320.57
Estimated refund of CPF moneys $221,000.00
Total $340,320.57
Husband’s CPF moneys:

Balance in the CPF Accounts $77,075.26
Estimated refund of CPF moneys $119,000.00
Total $196,075.26

Based on the totality of evidence before me, I held that an award of
$25,000 of the Husband’s CPF moneys was just and equitable.
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Conclusion

40  Parties are entitled to claim their rights. Without rights, justice does
not exist. Yet, at the same time, what is also needed is a generous sense of
benevolence. As Muslims, we accept the Quran as Allah’s revelation. The
Quran informs us that the purpose of marriage is to dwell in tranquillity:
see Surah 30, Al Rum verse 21. However, this is not an entitlement: see
Khaled at p 256. Like all good things in life, this requires a lot of work.
A happy and fulfilling marriage is one where there is space for both
parties to learn, grow and develop. In essence, we must know how to give
love and also recognise the kind of love that we want to receive from
others. This is the self-respect that we deserve. This will ensure that the
choices we make will enhance our well-being as well as the well-being of
those we choose to be with.

41  However, the act of learning how to love and the practice of the art
of loving should not stop even when the marriage bonds are broken.
Even though parties in this case are no longer married to each other, the
Court asks parties to continue to lead a life that is filled with bountiful
love, beneficence, blessings and benevolence and to remember that
Allah’s promise is true. I should also add that while I am aware that the
parties had made a number of allegations against the other pertaining to
their respective character, I do not see a need to comment on these
allegations other than to urge parties to reflect and consider the
consequences of their actions. Only Allah knows best what is truly in our
hearts. Even if someone may not be deserving of benevolence or charity,
the Quran still speaks of forgiveness: Surah 64, Al Taghabun, verse 14;
Surah 42, Al Shura, verse 40.

[Editorial note: This is the Order of the Appeal Board dated
13 February 2019.]

ORDER OF APPEAL BOARD

UPON THE APPEAL No 11/2018 AND UPON HEARING Counsel for
the Appellant, the Respondent and the Intervener appearing in person,
IT IS ADJUDGED THAT the Syariah Court Decree dated 8th February
2018 is varied to the extent that:

1. Paragraphs 4, 5 and 9(a) to (g) are to be set aside in its
entirety.

ii.  Paragraphs 7 and 8 are set aside and substituted with the
following orders:

“7(a). The matrimonial flat at and known as [address
redacted] shall be surrendered to the HDB.
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2.

8(a). The Plaintiff, the Defendant and the Intervener shall,
upon demand, sign, execute and indorse his/her name on all
necessary documents to effect the surrender of the
matrimonial flat.

(b). The President or Registrar of the Syariah Court is
empowered under section 53A of the Administration of
Muslim Law Act (Cap. 3) to execute, sign or indorse all
necessary documents relating to the surrender of the
matrimonial flat on behalf of the Plaintiff, the Defendant or
the Intervener should any one of them fails to do so within 14
days of written request being made to him/her.’

There shall be no order as to the costs of the appeal.

[Editorial note: This is the decision of the Appeal Board dated
9 May 2019.]

9 May 2019

Judgement delivered by Salina bte Ishak (Member, Appeal Board):

1

This is an appeal by the defendant (“the Defendant”) against the

decision of the Senior President in the Syariah Court Decree dated
8 February 2018 in respect of the following orders:

2

(a) The Defendant shall pay the Plaintiff nafkah iddah and mutaah
in the sum of $424.00 per month for 100 months.

(b) The matrimonial flat at [address redacted] shall be sold in the
open market forthwith and the net sales proceeds shall be divided
in the proportions of 70% to the Plaintiff and 30% to the
Defendant.

(c) The Plaintff is entitled to $25,000 of the Defendant’s CPF
moneys to be transferred from the Defendant’s Medisave and
Retirement accounts to the Plaintiff’s CPF account.

We allowed the appeal and on 13 February 2019 the following

orders were made in respect of the Syariah Court decree, namely:

(a) The orders in paras4, b and 9(a) to 9(g) relating to the
payment of the nafkah iddah and mutaah and the transfer of the
Defendant’s CPF moneys from the Defendant’s Medisave account
and retirement account are to be set aside in its entirety.

(b) The orders in paras7 and 8 relating to the sale of the
matrimonial flat in the open market and the manner of the division
of the sales proceeds are set aside and substituted with the following
orders:
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7(a). The matrimonial flat at and known as [address redacted] shall
be surrendered to the HDB;

8(a). The Plaintiff, the Defendant and the Intervener shall, upon
demand, sign, execute and indorse his/her name on all
necessary documents to effect the surrender of the
matrimonial flat;

(b). The President or Registrar of the Syariah Court is empowered
under section 53A of the Administration of Muslim Law Act
(Cap 3) to execute, sign or indorse all necessary documents
relating to the surrender of the matrimonial flat on behalf of
the Plaintiff the Defendant or the Intervener should any one
of them fails to do so within 14 days of written request being
made to him/her.

Background

3 The Plaintiff (who is the Wife) and the Defendant (who is the
Husband) were married on 1 January 1987. From this marriage, they
have three children, namely, a daughter born on 27 October 1988; a son
born on 6 August 1993 (who is the intervener (“the Intervener”)); and
another son born on 5 December 1998 (who is the minor). At the time of
these proceedings, the matrimonial home was a 4-room Housing and
Development Board (“HDB”) at [address redacted] (“the flat”) which
was bought on 30 July 2015 and was fully paid for. At the material time,
the Husband, the Wife and the Intervener were tenants-in-common with
equal shares in the flat and that the 5-year minimum occupation period
had not been fulfilled.

The divorce proceedings

The various case statements

4 On 29 January 2016, after almost 30 years of marriage, the Wife
applied for divorce in the Syariah Court in Originating Summons
No 49423 pursuant to s 35(2) (6) of the Administration of Muslim Law
Act (Cap 3, 2009 Rev Ed) (“AMLA”). In her case statement, she had
pleaded that her ground for divorce was “Kurang Kefahaman”
[translation: “lack of understanding”]. She did not make any claims in
respect of the matrimonial flat, the Husband’s CPF moneys as well as for
nafkah iddah and mutaah.

5 Subsequently, pursuant to leave obtained from the Syariah Court
on 20 April 2016, the Wife filed the first amended case statement
affirmed on 4 May 2016. She amended her grounds for divorce to the
following reasons:

(1)  Tidak dapat memberikan saya nafkah batin sepenuhnya (2003);
(2) Tiada lagi perasaan kasih dan sayang antara kita berdua;
(3) Bertemu seorang yang dapat memberikan saya kebahagiaan yang

saya impikan selama ini.
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[Translation:
(1) Unable to fully satisfy my conjugal rights (2003);
(2) There is no more mutual love and affection between the two of us;

(3) Met someone who is able to provide me with the happiness that
I have dreamed about all this time]

6  In respect of the matrimonial flat, her proposal was to have her
daughter buy over her share of 33% of the value. Once again, she did not
make any claims in respect of the Husband’s CPF moneys as well as for
nafkah iddah and mutaah. She averred in her amended case statement
that:

Sebab waktu hidup bersama, dia pernah berkorban untuk keluarga saya
dari segi masa dan wang ringgit. Lagipun kerana anak2 saya tinggal
bersama dia. Dialah yang menjaga anak2 saya dari segi makan, minum dan
pelajaran mereka. Harap faham mengapa saya tidak tuntut semua ini.
[Translation:

Because during the time we lived together, he has sacrificed for my family
in terms of time and money. After all my children live with him. He is the
one who takes care of my children and takes care of their food, drink and
studies. Please understand why I am not claiming all this.]

7 Thereafter, almost one year later, pursuant to leave obtained from
the Syariah Court on 3 April 2017, the Wife filed the second amended
case statement which she affirmed on 6 April 2017. Once again, she
amended her grounds for divorce to the following reasons:

(1) Selepas saya mengetahui dia ada hubungan dengan sepupu saya,
hubungan kami hilang sefahaman dan kepercayaan. Sehingga sampai
tahap tak pernah bersatu dan menyentuh saya lagi, dan dia pernah
melafazkan cerai beberapa kali.

[Translation:

(1) After I found out he was in a relationship with my cousin, our
relationship lost its mutual understanding and trust. Until it reached the
stage that we did not have intimate relations anymore and he never
touched me again, and he has pronounced divorce several times.]

She also went back to her position in the original case statement and did
not make any claims in respect of the matrimonial flat, the Husband’s
CPF moneys as well as for nafkah iddah and mutaah.

The various affidavits

8 Nevertheless, in her affidavit in support of her application affirmed
on 8 September 2017 for the dissolution of the marriage, she attested
that the breakdown of the marriage was due to unkind and unreasonable
behaviour of the Husband who had failed to protect her interest and
welfare during their marriage while she remained loyal and protected
the security of the family. According to the Wife, the Husband had taken
away her pride and dignity as his legal Muslim Wife and she could no
longer tolerate his unkind attitude towards the marriage. Various
allegations were made against the Husband and these included his
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refusal to fulfil his financial obligations in the marriage, his abusive and
unkind behaviour towards his Wife and his infidelity. She alleged that she
had to pay $30,000 to her Husband’s ex-employer due to his “CBT
charge” when he was incarcerated for about three months for this
offence. She had also attested that the Husband had pronounced many
talaks on her and the last time was in mid-2016. This resulted in her
leaving the matrimonial flat.

9 In her affidavit, the Wife claimed for nafkah iddah of $1,500 per
month for three months and mutaah in the sum of $10.00 per day for the
duration of the marriage. She claimed for joint custody, care and control
of the minor child with reasonable access to the Husband. She wanted
the matrimonial flat to be transferred to her and her minor son
absolutely without having to refund the Husband’s CPF moneys.
According to her, she needed the flat to secure the welfare and interest
of her minor child and two other children. She also claimed for 40% of
the Husband’s CPF moneys, 100% of the household items including
fittings and furniture, the $30,000 she had paid for the CBT charge, a
refund of $15,000 being his contribution for the moneys she had
transferred to their sons from her share of the sales proceeds of their
previous matrimonial flat and the return of all of her jewellery
amounting to $50,000 that were pawned by him without her consent.

10 In his affidavitin-reply affirmed by the Husband on 27 November
2017, he attested that the allegations by the Wife in her second amended
case statement were untrue and fabricated. He highlighted that as
admitted in her amended case statement filed on 4 May 2016, the Wife
had clearly stated: “(3) Bertemu seorang yang dapat memberikan saya
kebahagiaan yang saya impikan selama ini’ [see [5] above]. He then gave
particulars of the Wife’s infidelity and illicit relationship with another
man. According to the Husband, from early 2015, his Wife started to stay
away from home and hardly returned even on weekends. He averred that
in 2015, except for occasionally brief moments spent with his children,
the Wife was not present throughout at the matrimonial home and did
not come to be with them during the Hari Raya festive period. According
to the Husband, as shown from the Wife’s e-mail to the management
office of the condominium, sometime in June 2015, the Wife moved into
arented condominium at [address redacted]. The Husband averred that
he had not forced her to leave nor chased her out. According to him, by
the Wife’s own conduct and on her own accord, she had voluntarily left
the matrimonial home and abandoned the family to live with her male
companion. He further averred that he had not pronounced the talak on
her.

11  In response to her claim for nafkah iddah and mutaah, he
highlighted that she had expressly stated and pleaded in her amended
case statement that she “Do not wish to claim Husband CPF [sic]” and
nafkah iddah and mutaah. He also highlighted that in her own
handwriting she had stated that [see translation at [6] above]:
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Sebab waktu hidup bersama, dia pernah berkorban untuk keluarga saya
dari segi masa dan wang ringgit. Lagipun kerana anak2 saya tinggal
bersama dia. Dialah yang menjaga anak2 saya dari segi makan, minum dan
pelajaran mereka. Harap faham mengapa saya tidak tuntut semua ini.

12 The Husband claimed for joint custody of the minor child with care
and control to be given to him, He indicated that he had no objections
for reasonable access to be given to the Wife. In respect of the
matrimonial flat, he indicated that if the flat is sold, it will result in a
negative sale based on the HDB resale flat prices for the last quarter of
2017. He proposed that the Wife’s one-third share be transferred to both
the Intervener and himself without refunding her one-third share or for
the Wife to transfer her one-third share to their daughter without refund
of her one-third share of the CPF contributions. In the alternative, he
proposed that the Wife gets a part refund of her CPF contributions in the
event her interest is transferred to the Husband and the Intervener or
her interest is transferred to their daughter.

13 In his affidavit affirmed on 27 November 2017, the Intervener
essentially supported the contents of the Husband’s affidavit. He attested
that as one of the children to the marriage, he found what the Wife did
was morally shameful to all of them notwithstanding that they tried to
maintain neutrality in the matrimonial disputes of their parents.

14  He indicated that he wished to claim his one-third share of the flat
in the event the flat is sold or to have the Wife transfer her share to the
Husband and to himself equally or in the alternative to his sister as
pleaded by the Wife. He further indicated in the event the Wife’s share is
transferred to his sister, there should be no refund of the one-third share
in terms of the Wife’s CPF’s contribution. He highlighted that if the sale
of the flat is ordered, it would result in a negative sale. The Husband and
the three children would not have sufficient means to purchase another
flat. The Husband’s CPF moneys would be partly absorbed into his
retirement account, and he will be able to utilise no more than $74,000
to purchase another flat. He averred that the three children do not have
any CPF moneys to support the Husband nor are they able to pay the
Wife’s one-third share of her CPF contribution.

15 In her affidavitin-reply affirmed on 6 December 2017, the Wife
denied the assertions in the Husband’s as well as the Intervener’s
affidavits and averred that they were fabricated with clear intentions of
discrediting her position. She maintained her allegations of unkind and
unreasonable behaviour of the Husband and asserted that the Husband
had even used their children in his favour to spite her. She averred,
“I stand committed to my statements in my Case Statement filed on the 06" April
2017 and my AEIC affirmed on the 11" September 2017.”

16  She attested that she stayed at a condominium in Pasir Ris with her
brother, who is the owner of the property. She maintained that by 2013,
the Husband had spewed the talak on her on several occasions by 2016.
According to her, when the children were much older, she had left the
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matrimonial flat in order to protect her Islamic interest and being a
servant of Allah, “whose Husband had spewed more than once, the
pronouncement of talak on her”. In essence, the Wife maintained her
claims as set out in her earlier affidavit in support of her application.

17  In his affidavitin-reply affirmed on 8 December 2017, the Husband
highlighted that the Wife was bound by her pleadings and what she had
purportedly alleged in her AEIC are not only contradicting her own
statements and admissions but were plain falsehoods and were
perjurious. In relation to extramarital affairs, he averred that the Wife in
her own pleadings had no qualms to admit that: “Bertemu seorang yang
dapat memberikan saya kebahagiaan yang saya impikan selama ini [see
translation at [5] above].” According to the Husband, the Wife also left
the matrimonial home to cohabit with her male companion.

18 It was averred by the Husband that from the Wife’s case statement
and amended case statements, she had not alleged that he had
pronounced the talak on her. Instead, she had indicated as “N.A.”, ie
“Not Applicable” in the relevant paragraphs. He highlighted that the
Wife had clearly provided her reasons for not claiming for nafkah iddah
and mutaah and yet she made a 180-degrees turn (in her affidavit) and is
trying to claim exorbitantly what she herself was willing to forego in view
of his sacrifices for his family as well as her own family. In essence, the
Husband maintained his claims as set out in his earlier affidavit-in-reply.

Decision of the Senior President

19 The parties appeared before the Senior President on 11 December
2017 and 8 February 2018. At the first hearing, the Husband pronounced
the talak and the Senior President confirmed the pronouncement of
talak. The Wife then indicated her intention to amend her claims.
Despite objections from the Husband’s counsel that the Wife was bound
by her pleadings, that she had ample time to amend the case statement,
and that the affidavits had been filed by parties, the Senior President
summarily allowed the “amendments to her claims” without giving any
directions for the filing of an amended case statement reflecting the
amended claims by the Wife as well as the timelines for doing so. No
directions were given by the Senior President for the filing of affidavits in
support and in response to the proposed amendments to her claims.

20 At the further hearing on 8 February 2018, the Wife indicated that
she was pursuing her claims. Accordingly, the Senior President made the
orders as reflected in decree dated 8 February 2018.

21 In his grounds of decision, the Senior President had acknowledged
that in the Wife’s case statement and amended case statements, she did
not seek to claim the Husband’s CPF moneys or pursue her claims for
nafkah iddah and mutaah. However, the Wife’s affidavit indicated that she
wished to make these claims. He was of the view that the Wife’s
substantive rights under Muslim law cannot be extinguished merely by
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virtue of her mistake in not making these claims at the pleadings stage.
He held that:

... to require the Wife to make further amendments to her pleadings would
be unnecessary and a mere formality. In this situation where the Wife has
changed her mind and has provided adequate notice to the Husband
before the hearing stage, I did not think it was unfair in the procedure or
in the manner in which I allowed her to make those claims.

Nafkah iddah

22 After setting out the general basis of the payment of nafkah iddah,
the Senior President went on to determine the amount the Husband is
obliged to provide on a monthly basis, bearing in mind his income and
general expenditures. Although he was mindful of the reasons the Wife
had stated in the first amended case statement for not making any claims,
he reasoned that in her affidavits the Wife had sought nafkah iddah in the
sum of $1,500 for three months. After taking into account the Husband’s
average grossly monthly salary, which he held was in the region of around
$4,000, his personal expenses and debts, the Wife’s expenses and
circumstances as well as the cost and standard of living in Singapore, he
awarded a sum of $2,400.

Mutaah

23 The Senior President noted that the Wife had sought an order for
mutaah at $10.00 per day for the duration of the marriage in her affidavit.
He further noted that the Husband had referred to an earlier case
statement where the Wife had indicated that she did not wish to make
any claims against him, He held that the Court must examine the
circumstances of the divorce and decide whether the Husband must pay
mutaah. If parties are unable to agree on the amount, then the Court has
to assess the amount to be paid. He then referred to the Appeal Board’s
decision in Siti Zaharah bte Nabi v Nanwi bin Salleh (2007) 1 SSAR 127,
where it was held that nusyuz is not a bar to the payment of mutaah. He
ordered the Husband to pay mutaah of $40,000 based on what is fair and
justin the circumstances including the financial position of the Husband
and the social circumstances of the Wife.

24  The nafkah iddah and mutaah combined amounted to $42,400 and
he was mindful that in an acrimonious divorce, it is advantageous to both
parties to achieve a clean break. Having considered the Husband’s
financial standing, he did not think it was feasible to order a lump sum
payment. He ordered the payment of the nafkah iddah and mutaah to be
paid in instalments of $424 per month for 100 months.

Matrimonial assets

25  The Senior President noted that the flat was held by the Husband,
the Wife and the Intervener as tenants-in-common. He further noted that
the Wife had sought an order that the flat be transferred to her and her
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son with no refunds to the Husband. The Husband wanted the Wife’s
one-third share to be transferred to both the Intervener and the
Husband without refund of her one third share. In the alternative, for
the Wife to transfer her one-third share to their daughter without refund
of her one-third share of the CPF contribution which was estimated to be
around $110,000.

26  The Senior President ordered that the flat is to be sold and the net
sales proceed be divided 70% to the Wife and the remainder to the
Husband. Pursuant to s 53A of the AMLA, he allowed the Registrar of the
Syariah Court to sign the sale documents if necessary. In determining the
division of the matrimonial property, he had considered the standard of
living enjoyed by the parties and the length of the marriage, ie, about
30 years. He had also considered the ages, incomes and earning
capacities of the parties. He further took into consideration the Wife’s
indirect contribution as a mother who bore three children (two of whom
have reached the age of majority). He took into account the fact that the
Husband would now have care and control over the minor child. He also
took into account the amounts the parties had in their CPF accounts and
considered the fact that the Wife would receive $42,400 for nafkah iddah
and mutaah. He then considered the estimated loss arising from the sale
of the matrimonial flat. In arriving at his decision, the Senior President
was mindful of the needs and interests of both parties and to ensure that
no one is unjustly enriched by the divorce as well as the principles of
distributive justice.

CPF moneys

27  Since the matrimonial flat will be sold at a loss, the Senior President
decided that the division of the matrimonial assets should be by way of
transferring the Husband’s CPF moneys to the Wife even though the
Wife had more CPF moneys. After taking into account the amount of
CPF moneys of both the Wife and the Husband after the refund of CPF
moneys from the sale of the flat, he awarded $25,000 of the Husband’s
CPF moneys to the Wife.

The appeal hearing

28 The Board noted that in the present case, this was the Wife’s
application for the dissolution of the marriage. When filing her
originating summons for divorce in the Syariah Court, she would have
had to file a completed Form 8 case statement to establish her case on
one of the following grounds, namely, fasakh (s 49 AMLA), cerai taklik
(s 48 AMLA) or khuluk (s 47 AMLA). She would also be expected to state
any claims for custody of the minor child, the matrimonial home, other
matrimonial assets, nafkah iddah and mutaah as well as for her Husband’s
CPF moneys in her case statement. The case statement is a form of
pleading or formal statement that states the position of the applicant in
the divorce proceedings, including her ancillary claims against the other
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party in the matter. (The use of the case statement was introduced in
1999 after the Administration of Muslim Law (Amendment) Act 1999
(Act 20 of 1999), and was adapted from the statement of claim filed in
divorce proceedings under the Women’s Charter (Cap 353,
1997 RevEd).) In the present case, this marriage was subsequently
dissolved on 11 December 2017 when the Husband pronounced the talak
and the Senior President had confirmed the pronouncement of divorce
and decreed a divorce by one talak raji’i.

Ancillary matters

29 In the present case, as acknowledged by the Senior President, the
Wife did not seek to claim the Husband’s CPF moneys or pursue her
claims for nafkah iddah and mutaah in her case statement and the
amended case statements. She had only made known her intention to do
so only in her affidavit in support of her divorce application. Despite this,
the Senior President allowed these claims as he was of the view that the
Wife’s substantive rights under Muslim law cannot be extinguished
merely by virtue of her mistake in not making these claims at the
pleadings stage. He was also of the view that adequate notice had been
given to her Husband before the hearing stage and did not think it was
unfair in the procedure or in the manner in which he had allowed her to
make those claims. He took the view that to require the Wife to make
further amendments to her pleadings would be unnecessary and a mere
formality.

30  With respect, the Board disagrees with the Senior President’s
position that to require the Wife to make further amendments to her
pleadings would be unnecessary and a mere formality. If the Senior
President was so minded to allow the amendments to her claims in the
course of the hearing itself, the proper course and procedural fairness
requires the Senior President to give the necessary leave for the filing of
the amended case statement and to give the necessary directions for the
filing of the necessary affidavit in support of the new claims by the Wife as
well as the affidavit in response by the opposing party. The hearing would
have to be adjourned to enable the parties to comply with these
directions. This was not done in the present case.

Failure to plead

31 The Board is of the view that the Wife who was the applicant in the
divorce proceeding cannot ask for a relief that relies on essential material
facts that she had not set out in her own pleadings. The Wife is not
entitled to make such belated claims at a late stage only in her affidavits
as the purpose of such affidavits is to provide the evidence in support of
her claims. The opposing party should not be expected to respond to
claims of which no proper notice had been given in respect of the
applicant’s position in the pleadings. It was held by the High Court in
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Edmund Tie & Co (SEA) Pte Ltd v Savills Residential Pte Ltd [2018]
5 SLR 349 that:

... When procedure has not been observed it is incumbent upon the party
in breach to take steps to rectify its error or omission. If, the rectification
calls for an application to amend the inadequate claim, the court may grant
leave if it appears fair or just to do so. The party in error cannot leap across
this step and expect judgment in its favour on a claim that, unamended,
has no merits.

In the present case, despite objections by counsel for the Husband in the
course of the hearing, the Senior President summarily allowed “the
amendments” to her claims with no cost order made against the Wife in
respect of her late application.

32 Furthermore, the Board notes that, in the Wife’s affidavitin-reply,
she herself had averred that, “I stand committed to my statements in my
Case Statement filed on the 06 April 2017 and my AEIC affirmed on the
11th September 2017”7, when clearly the essential material facts (or the
lack of it in the pleadings) and the evidence in support of the facts were
inconsistent with one another in respect of the claim for the Husband’s
CPF moneys and her claims for nafkah iddah and mutaah. The Board
further notes that when the Senior President made the orders in respect
of the Husband’s CPF moneys and najkah iddah and mutaah as reflected
in the decree dated 8 February 2018, it was based on the second
amended case statement, where no such claims were sought.

Amendments to pleadings

33  In Parakou Shipping Pte Ltd v Liu Cheng Chan [2016] SGHC 48
at [13], the High Court held:

The law is well-established. The guiding principle is that amendments to
pleadings ought to be allowed if they would enable the real question
and/or issue in controversy between the parties to be determined;
however, two key factors to bear in mind are (a) whether the amendments
would cause any prejudice to the other party which cannot be compensated
in costs, and (b) whether the amendments are effectively giving the party
who is applying for leave to amend a second bite at the cherry: Singapore
Civil Procedure 2016 vol 1 (Foo Chee Hock JC gen ed) (Sweet & Maxwell,
2016) at para 20/8/8. Although amendments may be allowed at any stage
of the proceedings, the later an application is made, the stronger would be
the grounds required to justify it: Asia Business Forum Ple Ltd v Long Ai Sin
[2004] 2 SLR(R) 173 at [12]. The court must balance the need for
amendment against the justice of the case. It is harder to say that justice
favours allowing an amendment when it is sought in the middle of a trial:
Sin Long Industries Pte Lid v Ong Chai Teck [2006] 2 SLR(R) 235 (‘Sin Long’)
at [23].

34 In the present case, the Wife declared her intention to amend her
claims during the first hearing before the Senior President. The Board is
of the view that the Senior President ought to have properly considered
whether allowing the amendments would have been prejudicial to the
Husband and whether he was giving the Wife a second bite of the cherry.
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The Board notes that in the present case, leave had been given previously
on two occasions for the Wife to amend her case statements and the
amended case statements were filed accordingly. There was no
compelling reason as to why the same substantive procedural
requirements were dispensed with by the Senior President in this
instance. The Board is of the view that this requirement is necessary and
not a mere formality. The opposing party is entitled to be formally
notified of the applicant’s position and the case it had to meet. In effect,
in the present case the Senior President had given the Wife a second bite
of the cherry when he allowed her to proceed on her new claims.

35  The Board is of the view that the Senior President had a duty to
balance this need for the further amendments to her claims against the
justice of the case. This was not apparent from the notes of evidence or
the Senior President’s grounds of decision. He reasoned that the Wife
had made a mistake in not making these claims at the pleadings stage
although no such reason was raised by the Wife during the first hearing.
No evidence was produced by the Wife that she had made a mistake in
her claims. Despite this, the Senior President had proceeded to
adjudicate on the matter and gave orders at the further hearing on
8 February 2018 based on the second amended case statement where no
such claims were sought. In this regard, the Board disagrees with Senior
President and is of the view that no orders should have been made in
respect of claim for the Husband’s CPF moneys and her claims for nafkah
iddah and mutaah since no such claims were made based on the second
amended case statement.

Nafkah iddah and mutaah

36 In any event, even if the pleadings had been properly amended, the
Board would have been slow to allow such amended claims based on the
factual matrix of the case and the available evidence before it. In respect
of the claim for nafkah iddah and mutaah, the Board is of the view that the
Wife had committed nusyuz based on her own first amended case
statement and the evidence adduced by the Husband that she had left
the matrimonial home with no good reason sometime in 2015. She was
also untruthful when she had attested that she had stayed at the
condominium in Pasir Ris with her brother who was the owner of the
property. In addition, she had made various serious allegations against
the Husband, including his refusal to fulfil his financial obligations in the
marriage; his abusive and unkind behaviour towards her; his infidelity
and his repeated pronouncement of talaks without adducing any
objective evidence in support in her affidavits. In fact, in her own
pleadings, as highlighted by counsel for the Husband, she had not
alleged that he had pronounced the talak on her and instead she had
indicated as “N.A.”, i, “Not Applicable” in the relevant paragraphs.
Instead in her own pleadings, she had averred the following:
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Sebab waktu hidup bersama, dia pernah berkorban untuk keluarga saya
dari segi masa dan wang ringgit. Lagipun kerana anak2 saya tinggal
bersama dia. Dialah yang menjaga anak2 saya dari segi makan, minum dan
pelajaran mereka. Harap faham mengapa saya tidak tuntut semua ini. [see
translation at [6] above]

Although the Board accepts that a finding that the Wife had committed
nusyuz was not a bar to the Wife’s entitlement to mutaah, the Board is of
the view that her claim should not be allowed based on the above facts.
As highlighted by the Senior President in his grounds of decision, the
Court had to ensure that no one is unjustly enriched by the divorce.

CPF moneys

37 In respect of the claim of the Husband’s CPF moneys, the Senior
President had allowed the claim on the basis that an order for the sale of
the flat would result in a negative sale. To compensate the Wife for her
loss as a result of this negative sale, he awarded $25,000 of the Husband’s
CPF moneys to the Wife. He was aware that the Wife had more CPF
moneys, and of the parties’ ages and their respective financial standing.
He was also mindful that the Husband would have care and control of
the minor child. With respect, the Board disagrees with this order. Based
on the facts of the case, to make such an order in favour of the Wife on
the basis of a negative sale would indicate that insufficient consideration
was given to the needs and interest of the Husband as well as his financial
standing.

The matrimonial flat

38 In respect of the matrimonial flat, the Board is of the view that the
order for the sale of the flat which he made was not an option that the
Senior President could properly consider. The Board notes that based on
Standard Query Form and the Referral Form for Housing Guidance
(Divorce Cases), it is clear that the sale of the flat was not an option
available to the parties. Hence, the only options available was a transfer
of either party’s interest to the other or a surrender of the flat to the

HDB.

39  During the appeal hearing on 22 October 2018, the Chairman of
the Board had informed the Husband, the Wife and the intervener of the
two options available in respect of the matrimonial flat. The Board is
mindful of the potential loss the parties would suffer if the flat were to be
surrendered to HDB and the fact that the Husband and the
three children are presently residing there. A fairer outcome would be
an order for the Wife’s interest to be transferred to the Husband and the
Intervener after the necessary refund of the Wife’s CPF moneys together
with accrued interest. The Board then gave the Husband the opportunity
to ascertain if he was able to obtain a loan either from HDB or a bank in
order to take over the Wife’s interest in the fiat. Subsequently, after the
appeal hearing, the Board was notified of the Husband’s inability to
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secure either a HDB loan or a bank loan. The Board is left with little
choice but to set aside the Senior President’s order for the sale of the
matrimonial flat and to substitute it with an order for the surrender of
the flat to HDB together with the usual consequential orders.

40  For the reasons as set out above, the Appellant’s appeal against the
Senior President’s orders is allowed.

Note:

On amendments made by the Wife to her statements referred to in
[5] to [7], [18] to [21] and [31] to [35] of the Appeal Board’s
grounds of decision, see also the following:

(a)

(b)

BG v BH (2011) 6 SSAR 135 at [13] to [15] and the note
at 142. The husband in that case orally applied for an
adjournment of the hearing to amend the memorandum of
defence, only after the court had confirmed the divorce by
talak tafwidh. The Court held that there was no necessity to
adjourn the hearing at the late stage as the husband had not
made any application to amend the memorandum of defence
which he had filed three months later than required. The
husband had also not complied with the Court’s direction to
file his affidavitin-reply on time and he did not apply for an
extension of time to do so. The Court further found that the
adjournment of the hearing, just to amend the pleading and
for the husband to file his affidavit in-reply would prejudice
the wife, who had been deprived of access to the children since
before the proceedings. The Court decided that there “was no
reason to adjourn the hearing very late in the proceedings
since the delay could not be compensated by costs” as offered
by the husband (at [15]). The Appeal Board dismissed the
husband’s appeal in that case.

Rule 43(1) of the Muslim Marriage and Divorce Rules (Cap 3,
R1, 2001 Rev Ed) (“MMDR”) provides, inter alia, that the
Court may, in any appropriate case, allow an application to
amend a case statement or memorandum of defence to be
made by way of an oral application. In CJ v CK, the Court had
allowed the Wife’s oral application to amend the case
statement, also late in the proceedings on 11 November or
December 2017 (see [19] of the Appeal Board’s grounds of
decision) after she had applied for divorce on 29 January 2016,
without claiming for nafkah iddah, mutaah, the Husband’s CPF
moneys or the matrimonial flat. Although the Wife was
previously given leave to amend her case statement twice and
she had filed two amended statements on 4 May 2016 and
6 April 2017 respectively, she had still not mentioned her
claims for nafkah iddah, mutaah and the Husband’s CPF
moneys in the amended statements ([4]to [7] of the Appeal
Board’s grounds of decision). Instead, she only made these
ancillary claims in her AEIC, affirmed subsequently, on
8 September 2017 ([8] and [9] of the Appeal Board’s grounds
of decision). The Husband and the intervener had both
responded to the claims, which the Wife had raised in her
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AEIC, in their affidavits which they both affirmed on
27 November 2017 ([10] to (14] of the Appeal Board’s
grounds of decision). In her affidavit in reply dated
6 December 2017, she deposed that she stood committed to
her stand in her AEIC ([15] of the Appeal Board’s grounds of
decision). She still did not amend her case statements to
reflect her claims for nafkah iddah, mutaaah or the Husband’s
CPF moneys. It was only at the first hearing on 11 December
2017 that the Wife indicated her intention to amend her
claims, to include her said ancillary claims. The Court
summarily allowed it, without directing that she should file her
further amended case statement or affidavits according to the
timelines set out. The case was however adjourned and on the
adjourned hearing date, 8 February, when the Wife indicated
that she was pursuing her ancillary claims, the Court granted
the orders for nafkah iddah, mutaah, the Husband’s CPF
moneys and the disposal of the matrimonial flat ([1] and [20]
of the Appeal Board’s grounds of decision).

There was no indication in the grounds of decision above, whether
the Court had relied on r 43(1) MMDR to allow the, apparently, oral
application by the Wife to amend the case statement or whether the
Court had considered whether it was “appropriate” to do so. The
Court, however, had expressed the view that “adequate notice had
been given to the Husband before the hearing stage and I did not
think it was unfair in the procedure or in the manner in which
I allowed her to make those claims”. The Court further felt that “to
require the Wife to make further amendments to her pleadings
would be unnecessary” and “that the Wife’s substantive rights under
the Muslim law cannot be extinguished merely by virtue of her
mistake in not making these claims at the pleadings stage” (at [21] of
the Appeal Board’s grounds of decision). The Appeal Board pointed
out that the Wife had not raised the reason that she had made a
mistake in her claims, at the first hearing and that she did not
produce any evidence that she had made such ([35] of the Appeal
Board’s grounds of decision). The Wife was unrepresented in the
Court proceedings. The relevant facts in CJ v CK could, however,
support a submission that there was an “appropriate case” for the
Court to allow an application for amendment of the case statement
under r 15(1) () “to be made by way of an oral request”.

2. With regard to [31] and [32] of the above grounds of decision, the
Appeal Board had relied on the two High Court decisions on the
issue of procedure and amendments to pleadings. It was arguable
that the MMDR did expressly provide, in rr 9(5) and 15(1) (), the
procedure for amendment of a case statement. It could be argued,
then, that by virtue of r 44 MMDR, the procedure and practice for
the time being adopted in the High Court need not be adopted by
the Court or Appeal Board in this instance.

3. The Appeal Board viewed that the Wife had commited nusyuz but it
did not expressly rule that nafkah iddah was refused for this reason,
although it did exclude nusyuz was a bar to mutaah (see [36] of the
Appeal Board’s grounds of decision).

4. The Court was apparently concerned that the “Wife’s substantive
rights under the Muslim law” should not be extinguished ([21] of
the Appeal Board’s grounds of decision). The Court was rightly
concerned as, under s 35(3) AMLA, the rule of decision on questions
regarding disposition and division of property, the payment of
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maintenance on divorce and mutaah was the Muslim law as varied by
applicable Malay customs. The Appeal Board had also decided that a
nusyuz Wife still had the right to claim and receive mutaah from her
Husband in:

(@)  Dali bin Mohamed Noor v Rubaidah bte Tabri (2010) 2 SSAR 21;
(b) AMwv AN (2012) 6 SSAR 202 at [19];

(c)  Maspahela bte Mansor v Rasede bin Salleh Syariah Appeal No 6 of
2007

(d)  Mohamed Ghouse s/o A Ismail Sahed v Zarinah Bivi Ghouse Syariah
Appeals Nos 21 and 22 of 2007; and

(e)  Mohamed Sabeer Osman v Saheeda Banu Mohamed Sabeer (2012)
6 SSAR 159 at [29].

It would appear that the Appeal Board had disallowed mutaah in this
case because it stated that: “The Board disagrees with the President
and is of the view that no orders should be made for nafkah iddah and
mutaah since no such claims were made based on the second
amended statement” (at [35] of the Appeal Board’s grounds of
decision). It is generally accepted that a nusyuz Wife is not entitled to
nafkah iddah but a nusyuz Wife is still entitled to mutaah. However, it
would appear that the Wife in CJ v CK lost her claim to mutaah not
because of her defective case statement or because she was found to
be nusyuz but for the other reasons as expressed by the Appeal Board
in [36]:

“In any event, even if the pleadings had been properly
amended, the Board would have been slow to allow such
amended claims based on the factual matrix of the case and
the available evidence before it. Although the Board accepts
that a finding that the Wife had committed nusyuz was not a
bar to the Wife’s entitlement to mutaah, the Board is of the
view that her claim should not be allowed on the above facts.”

It would still be an open question what conduct and circumstances of
the Wife apart from nusyuz would disentitle the Wife from getting
mutaah.
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23. MUSLIM LAW

MOHAMED FAIZAL Mohamed Abdul Kadir SC

LLB (Hons) (National University of Singapore), LLM (Harvard);
Attorney and Counsellor-at-law (New York);

Deputy Chief Prosecutor, Crime Division, Attorney-General’s Chambers;
Member of the MUIS Appeal Board.

23.1 It is sometimes suggested that procedural rules must never be
used as a trap for the unwary, such that they end up hindering the ends
of justice or have the effect of allowing substance to become subservient
to form. While such an unexceptional statement of principle is hard to
disagree with, it is also similarly axiomatic that such rules of procedure
are often designed precisely to meet the ends of justice by allowing for
the fair resolution of disputes. In order to balance these countervailing
considerations, which, at times, can lean towards coming to diametrically
opposed conclusions, the courts have been careful not to unthinkingly
allow parties to deviate from procedural norms, for such non-compliance
may, at times, themselves potentially hasten an unfair outcome that is at
odds with notions of fair play and equity.

232 Appeal No 11 of 2018 reflects an application of these trite
principles in the Muslim law context for proceedings under the
Administration of Muslim Law Act' before the Syariah Court and the
Appeal Board.

23.3  Appeal No 11 of 2018 involved an appeal from a decision of
the Syariah Court on the division of matrimonial assets pursuant to the
dissolution of a Muslim marriage, with the primary asset between the
parties being a fully-paid for Housing and Development Board (“HDB”)
flat which served as the matrimonial home (“the matrimonial flat”) for
which the two parties and their son (“the intervener”) were tenants in
common with equal shares. Significantly, for reasons that will become
apparent at a later part of this chapter, the matrimonial flat had been
bought just a few years prior to the proceedings and the five-year
minimum occupation period (before such flat could be sold on the open
market) had not yet been satisfied.”

23.4  The respondent and appellant had been married for close to
three decades before the former commenced divorce proceedings in the

1 Cap 3,2009 Rev Ed.
2 Appeal No 11 of 2018 at [3].
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Syariah Court.” In her original case statement, in which the respondent
contended that her application was hastened by a lack of understanding
between the parties, no claim was made on any of the appellant’s assets, or
for any maintenance. For completeness, it should be noted that the case
statement represents a form of pleading or a formal statement which states
the position of the party in the divorce proceedings, including setting out
their ancillary claims in such proceedings.! Subsequently, the appellant
filed an amended case statement (“the amended Case Statement”) stating,
inter alia, that there had been a loss of affection between the parties, lack
of maintenance by the husband, and her having met another individual
who had given her the happiness she sought. Again, no claim was made
on the appellant’s assets, though she had proposed that her daughter buy
over her one-third share of the flat, with the respondent noting that the
appellant had sacrificed for the family during the course of the marriage
and in view of the fact that it was anticipated that the respondent’s children
would stay with the appellant. Subsequently, a second amendment was
made to the case statement, in which the grounds for divorce were varied,
this time alleging, inter alia, infidelity on the part of the appellant and
lack of affection. Once again, no claim had been made in respect of the
matrimonial home, any of the husband’s assets or for maintenance.

235 In her affidavits in support of her case statement, however,
the respondent advanced various allegations of improper conduct by
the appellant, and, for the first time, sought to claim various heads of
maintenance as well as some share of the matrimonial assets, including
the matrimonial flat and the appellant’s Central Provident Fund (“CPF”)
moneys.” In response, the appellant highlighted that quite apart from
the fresh allegations being untrue (countering that the genesis of the
matrimonial troubles, inter partes, was the result of the fact that the
respondent had, as she herself conceded in the amended Case Statement,
engaged in infidelity), the position taken by the respondent in the
affidavits on the matter of her claims on the matrimonial assets were
in stark contrast to her position in the amended Case Statement, in
which no claim had been made on any of the appellant’s assets or the
matrimonial flat.®

23.6 At the hearing in the Syariah Court, for the first time, the
respondent intimated a desire to effect a further amendment to her case
statement in order to render it consonant with the stance taken in her

Appeal No 11 of 2018 at [4].
Appeal No 11 of 2018 at [28].
Appeal No 11 of 2018 at [8]-[18].
Appeal No 11 of 2018 at [10]-[11].

AN U W
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affidavits.” In spite of objections from the appellant that she was bound
by her pleadings (as set out in the three case statements that she filed),
the Syariah Court summarily allowed such amendments through an
oral application, without requiring the respondent to refile such case
statement and without giving the appellant the opportunity to file any
response (by way of affidavit). The parties then made their arguments on
the substantive matters before the Syariah Court.

23.7  After hearing the parties, the Syariah Court made an order,
inter alia, requiring the appellant to pay the respondent maintenance,
splitting the proceeds from the sale of the matrimonial flat 70:30 in
favour of the respondent, and requiring the appellant to transfer $25,000
of his CPF moneys to the respondent.® On the matter of its decision not
to require the parties to file any revised case statements or supporting
affidavits before making such orders, the Syariah Court reasoned as
follows:’

[T]o require [the respondent] to make further amendments to her pleadings
would be unnecessary and a mere formality. In this situation where [the
respondent] has changed her mind and has provided adequate notice to [the
appellant] before the hearing stage, [the Syariah Court] did not think it was
unfair in the procedure or in the manner in which [the Syariah Court] allowed
her to make those claims. [emphasis added]

23.8  Theappellant appealed on the basis of, inter alia, the respondent’s
failure to plead for the orders she had been given by the Syariah Court.

23.9  The Appeal Board allowed the appeal. The Appeal Board intimated
its disagreement with the contention on the part of the Syariah Court that
any amendment to the pleadings would have been “unnecessary and a
mere formality”, noting that a party would not be allowed to seek a relief
or rely on essential material facts that were not set out in their pleadings.'’
It noted that, as was the case in civil law proceedings, there was a need
to balance the desire to amend such pleadings against the justice of the
case. As there was no evidence proffered by the respondent that she had
made a mistake in the case statements that she had filed, there was no
basis to allow for any amendments and to do so would be to give her an
undeserved second bite of the cherry."”

7  Appeal No 11 of 2018 at [19].

8  Appeal No 11 of 2018 at [22]-[27].

9  Appeal No 11 of 2018 at [21].

10 Appeal No 11 of 2018 at [30]-[31].

11 See, eg, Parakou Shipping Pte Ltd v Liu Cheng Chan [2016] SGHC 48 at [13].
12 Appeal No 11 of 2018 at [31]-[35].
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23.10 Inanyevent, the Appeal Board noted that, on the facts, even if the
pleadings had been properly amended, it would not have been minded
to allow the amended claims for maintenance and the CPF moneys to
have succeeded. In the Board’s view, the conclusion of the Syariah Court
on these fronts would have resulted in the respondent being unjustly
enriched by the divorce proceedings."” This was especially so taking into
account the parties’ respective financial standing and the needs of both
parties. In particular, the Appeal Board noted that the respondent had
more CPF moneys than the appellant and that the latter would have care
and control of their minor child.

23.11 Onthe matter of the order made by the Syariah Court vis-a-vis the
sale of the flat, the Appeal Board noted that the order could not have been
legally made as a sale could not be effected of such a property for which
the minimum occupation period requirement had not been satisfied."
While the Appeal Board opined that the fairest outcome in this regard
would have been for the respondent’s interest to be transferred to the
appellant and their son after a refund of the wife’s CPF moneys used to
purchase the matrimonial home, as the appellant had no financial means
to effect such a refund of the moneys, the Appeal Board was constrained
to order the flat to be surrendered to HDB."

23.12  Appeal No 11 of 2018 should not be seen as standing for the
proposition that belated amendments will ipso facto be rejected. Instead,
as the Appeal Board took pains to highlight, two questions ought to be
asked: first, whether such amendments would cause prejudice the other
party in a way which cannot be compensated financially, and secondly,
whether the amendments amount to giving a second bite of the cherry.
While seemingly adopting the pronouncement in the civil sphere that
“it is harder to say that justice favours allowing an amendment when it is
sought in the middle of trial”, the Appeal Board did not nonetheless close
the door to such a possibility, if the party seeking such an amendment
had a “compelling reason” for such an application. Appeal No 11 of 2018
therefore quite rightly emphasises the point of the need to ensure that
the justice of the case would be met by allowing an amendment, while
highlighting that parties do themselves no favours by seeking to effect
such belated amendments. That said, this did not mean that one ought
to lose sight of trying to do justice on the substantive case before any
tribunal - as the Appeal Board highlighted, even if the pleadings (that is,
the case statement) had been properly amended, it would still have been

13 Appeal No 11 of 2018 at [36]-[37].
14 Appeal No 11 of 2018 at [38].

15 Appeal No 11 of 2018 at [39].

16 See para 23.2 above.
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unconvinced, on the matter of the merits of the case, that it would have
been just or appropriate to allow the orders made by the Syariah Court on
maintenance and the CPF moneys to stand in view of the circumstances
and financial standing of both parties.
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Introduction

1 This is an appeal by a Husband against a judgment by the learned
President Alfian Yasrif Kuchit passed in December 2020. The appeal is against
the judgment that the parties be divorced due to a breach of taklik, as well as

against some of the ancillary orders made thereafter.

Facts
The parties

2 The parties married in June 2013. They are blessed with 1 child. They

jointly own a HDB flat which is their matrimonial home.

The proceedings below

3 The Wife filed an originating simmons seeking to be divorced from the
Husband. In January 2020, the case was brought before the learned President.
The Husband indicated that he was not going to pronounce talak. He proposed
that the matter be referred to hakam. By consent, the learned President ordered
the parties to undergo hakam arbitration'. The learned president ordered the

appointment of the hakams as selected by the parties.

I Section 50 of the Administration of Muslim Law Act.





4

parties. In October 2020, the learned President decided that the case was to

proceed to be heard instead of undergoing hakam. As the Husband was not

A few adjournments took place due to unavailability of hakams and

present, the hearing was adjourned to a date in November 2020.

5

indicated that he did not agree to pronounce a talak. The trial commenced. Both

On the day of the hearing in November 2020, the Husband appeared and

parties and witnesses gave evidence.

6

The parties both agree that the marriage was bound by a written taklik

that includes the following term:

8

Husband had been violent to her since the start of the marriage, and she had

made a police report in August 2016. She produced a copy of the police report’.

“Pada tiap2 kali saya [Husband] ... melakukan sebarang
perkara yang mencederakan tubuh badannya, atau
merosakkan harta bendanya, atau menjatuhkan
kehormatannya, kemudian mengadu ia kepada Mahkamah
Syariah serta didapati pengaduannya itu betul nescaya
gugurlah talak isteri itu dengan talak satu.”

“For each time that I [Husband] ... commit any act that hurts
her body, or damages her property, or lowers her dignity, and
she complains to the Syariah Court and her complaint is found
to be true, then a talak has taken place on her with one talak.”

The Wife testified on the witness stand that:

“He slaps, kicks, pulls my hair, punch. Dragged me from the
living room to the master room.”?

The Wife also affirmed in her affidavit of evidence in chief that the

She testified that she left the matrimonial home in September 2018.

2 Notes of Evidence, pg 7.

3 Plaintiff’s affidavit of evidence in chief, pg 34.





9 In his memorandum of defence, the Husband admitted that the marriage
had broken down and that continuing with the marriage would make his life
miserable. However, on the stand he said that he believed they could work
things out. He denied having committed violence on the Wife. He claimed that
it was the Wife who threatened to kill herself, and he did what he did to restrain
her from self-harm. He contended that there were no witnesses to confirm that
the alleged violence took place. He also pointed out that the Wife herself
admitted that the real reason she wanted a divorce was due to her bad
relationship with his mother, and also about an incident where he went to
Bangkok. He argued that the Wife’s allegation of violence was an afterthought,
and she was inconsistent. He also submitted that the alleged violence had to be

proved beyond reasonable doubt.

The Divorce
Are witnesses required to prove a breach of taklik?

10 The Husband argues that the Muslim law of evidence requires witnesses
to prove the breach of taklik allegedly committed by him. The questions then
are whether there is such an evidential requirement of Muslim law, and if it

justifies a departure from the rules of evidence under the Evidence Act.

11 The Administration of Muslim Law Act provides for how a married

woman may obtain a divorce pursuant to her husband’s breach of taklik:

Cerai taklik

48.—(1) A married woman may, if entitled in accordance with
the Muslim law to a divorce in pursuance of the terms of a
written taklik made at or after her marriage, apply to the Court
to declare that such divorce has taken place.

(2) The Court shall —





{(a) examine the written taklik and make such enquiry as
appears necessary into the validity of the divorce;

(b) if satisfied that the divorce is valid in accordance with the
Muslim law, confirm the divorce; and

(c) upon payment of the prescribed fees, cause the divorce to be
registered.

12 The process is contrasted with how a married woman may obtain a

dissolution of marriage by way of fasakh:

Fasakh

49.—(1) A married woman shall be entitled to apply to the Court
for and obtain a decree of fasakh on any one or more of the
following grounds:

(@) - (e)...,
(f) that the husband treats her with cruelty, that is to say —

(i) habitually assaults her or makes her life miserable by cruelty
of conduct even if such conduct does not amount to physical
ill-treatment;

(8-

(3) Upon receiving such application the Court shall cause a
summons to be served upon the husband of the woman.

(4) The Court shall then record the sworn statement of the
woman and at least 2 witnesses and may then, if satisfied that
the woman is entitled to a decree of fasakh in accordance with
subsection (1), make a decree of fasakh accordingly.
13 Under section 49(4), there is a requirement for the Court to record the
sworn statement of at least 2 witnesses before being satisfied that the woman is
entitled to a decree of fasakh. Section 48, however, does not have a similar

statutory requirement for a divorce due to a breach of taklik.

14 Having observed that there is no statutory requirement in the AMLA
that a breach of taklik must be proved with at least 2 witnesses, are there any

other requirements of its proof?





15 Section 42 of the Administration of Muslim Law Act prescribes how the

Court shall approach issues of evidence:

Evidence

42.—(1) The Court shall have regard to the law of evidence for
the time being in force in Singapore, and shall be guided by the
principles thereof, but shall not be obliged to apply the same
strictly.

16 The law of evidence for the time being in force in Singapore is found in

section 2 of the Evidence Act:

2.—(1) Parts 1, 2 and 3 apply to all judicial proceedings in or
before any court, ...

(2) All rules of evidence not contained in any written law, so far

as such rules are inconsistent with any of the provisions of this

Act, are repealed.
17 The correct approach to understanding section 42 of the AMLA is that
the starting point in approaching issues of evidence in the Court is the Evidence
Act and not the Muslim law of evidence. The common law and the Muslim law
of evidence, to the extent that they are not inconsistent with the Evidence Act
still apply. In addition, as section 42 permits the Court to do so, the Court may

depart from the rules of the Act where there is a need to do so, such as under

Muslim law.

18 Under the Muslim law, facts can be proved either by shahadah or
qarinah. Shahadah is proof by the sworn testimony of a witness. Qarinah is proof
by way of a connected fact or facts which point towards a conclusion. Is

evidence by qarinah alone adequate to lead to a finding of a breach of taklik?





19 The position in the Malaysian Syariah courts is well stated in the

textbook Islamic Family Law in Malaysia’:

In the case of Hasnah v Saad5, the [wife] lodged a complaint to
the court that her husband had hit her on her face, right ear,
chest and her back. A medical report was submitted as evidence
together with the police report. After being satisfied that the
husband had pronounced taklik and that the claim that he
never caused injuries to the wife had not been proven, the court
confirmed their taklik divorce.

In the case of Dah v Abdullahb, the [wife’s] husband hit and
caused abrasion to the wife’s wrist and as a consequence, the
wife had to be treated at the hospital. She made a police report.
The husband admitted that he had caused injuries to his wife
but claimed that the medical report and the police report were
false. This claim was not supported by any evidence and he also
refused to cross-examine the [wife]. After considering all the
evidence and actions of both parties, the court confirmed their
taklik divorce. The above two cases indicate that the court is
more open in determining the standard of proof whereby
evidence in the form of qarinah (circumstantial evidence) is
admissible to prove taklik,

20 We accept this statement of the Muslim law on this issue. We also see
no reason why it should not apply in our Court. It is therefore open to the Wife
to prove the breach of taklik by 2 or more witnesses of the facts of the breach,
or she may prove the facts by other means. Unlike for the case of fasakh
divorces, because of the absence of an express statutory requirement, a breach
of taklik can be proved on a balance of probabilities but without the strict need

of corroboration by other witnesses.

21 Having found that there is no requirement under Muslim law that the
alleged breach of taklik must be proved with two witnesses, we find that there

is no reason to depart from the rules of evidence under the Evidence Act. The

4 Sweet & Maxwell, pg 185.
(1983) 3 JH 84.
5(1983) 3 JH 120.





learned president did not do so, and we therefore find that the learned president

did not make an error in this regard.

Was the Wife’s allegation of violence an afterthought and was she
inconsistent?

22 It is proved that the Wife had made a police report on the Husband’s
violence in August 2016, which was more than 2 years before she commenced
these divorce proceedings in January 2019. The Husband points out that she did
not mention the violence in her case statement when she filed the originating
summons, and he argues this should raise the inference that it was an
afterthought she added into the amended case statement filed subsequently by

her solicitor.

23 The learned president accepted the Wife’s evidence that the Husband
had committed violence on her. This is a finding of fact of the learned president
who was present and who observed the parties at the trial. His finding was based

on the demeanour and behaviour of the parties during the trial.

24 This Board stated in Abdul Aziz bin Ahmad v Khadijah bte Abdul

Rahman’,

“Notwithstanding the fact that the Syariah Court would have
had the opportunity of hearing the evidence of the witnesses
and seeing the demeanour and conduct of those witnesses, the
decision it has to make is still an onerous and unenviable one.
It is a decision that this Board should be slow to vary or reverse
unless there is a clear error of fact or law made by the Syariah
Court or there is new evidence (which was not available at the
time of the Syariah Court hearing) brought before the Board.”

7(1994) 3 SSAR 14 at pg 17.





25 As an appellate tribunal, this Board does not have the benefit of
observing the testimony of witnesses at the trial as did the trial judge. It must be
slow to disturb findings of facts made on the veracity of witnesses who testified

in open court.

26 Based on the record of proceedings, we find that the learned president’s
decision to accept the Wife’s version was not an unreasonable one nor was it
against the weight of evidence. The Wife had made an earlier report of violence
to the police. It was made independent of these proceedings. It is therefore of

corroborative value.

27 We therefore find that the learned president did not commit any error of

fact or law on this issue.

Moust the breach be proved beyond reasonable doubt?

28 This argument is raised by the Husband, basically that the facts which
constitute a breach of taklik must be proved beyond reasonable doubt. No

authority is cited in support of this argument.

29 We reiterate our preceding view regarding evidence in the Court and

find that section 42 of the AMLA applies in this regard also.

30 We find that there is no basis for the standard of proof for divorce cases
to be beyond reasonable doubt under the common law, the Evidence Act, or in
the Shariah. It would be unfairly onerous and unjust to expect spouses to prove,
beyond reasonable doubt, acts that more often than not, take place behind

opaque walls of domestic privacy. We reject this argument.





Was the Wife’s admission that she sought the divorce due to other reasons
relevant?

31 Marriages are complex. The reasons for their breakdowns are
multifarious, and are seldom due to a single, isolated cause or event. Even if the
Wife had wanted a divorce due to reasons besides the Husband’s violence, it
does not, by itself, diminish or excuse the Husband’s breach of the taklik. She
did not appear to have forgiven the breach or waived her rights under the taklik
terms. To be clear, the Husband is not raising a defence that he caused hurt to
the Wife due to self-defence or accident or mistake. The fact remains that the
Husband had entered into the marriage with the taklik to not cause hurt to the

Wite, and he is proven to have done so.

32 We dismiss this argument.
Conclusion
33 Having found no error on the law or on the facts in the learned

president’s findings, we accordingly dismiss the Husband’s appeal regarding

the decree of divorce.

The ancillary matters

34 The Husband does not appeal against the learned president’s orders
regarding the children or on the order that nafkah iddah and mutaah are to be
paid to the Wife by being deducted from his share of the sale of the matrimonial

home. However, he does appeal on the following orders that:

(a) The Husband is to pay to the Wife nafkah iddah in the sum of
$1,500.00 and mutaah in the sum of $11,000.00,





(b) The matrimonial home is to be sold in the open market, and the
proceeds is to be used to settle its outstanding loan, HDB resale levy,
refund of parties’ CPF contributions and expenses of the sale. The net
proceeds thereafter are to be divided in the proportion of 40% to the
Wife and 60% to the Husband,

(©) The Wife is entitled to $20,000.00 of the Husband’s CPF monies
to be transferred from the Husband’s Ordinary Account to the Wife’s.

Nafkah iddah

35 The learned president ordered the Husband to pay nafkah iddah in the
sum of $1,500.00 to the Wife.

36 The learned president arrived at this decision by taking into account the
Wife’s expenses and circumstances, the cost and standard of living in
Singapore, and the Husband’s means. He arrived at the figure of $1,500 as a fair

amount to cover the Wife’s basic living expenses during iddah.

37 The legislative basis for orders of nafkah iddah is section 51 of the

Administration of Muslim Law Act:

Maintenance of wife
51.—

(2) A woman who has been divorced may, by application to the
Court, obtain an order against her former husband for the
payment from time to time of her maintenance and the
provision of necessary clothing and suitable lodging for the
period of her iddah.

38 “Iddah” is defined in section 2:

In this Act, unless the context otherwise requires —

10





“iddah” means the period within which a divorced woman or a

widow is forbidden by the Muslim law to remarry.
39 The salient facts of this case are such the Wife left the matrimonial home
due to the breakdown of the martial relationship. In our view the Husband has
to bear the additional provision of “suitable lodging” during the period of iddah.
This ought to have been taken into account in the assessment of the quantum of

nafkah iddah payable by the Husband.

40 We find that the amount of nafkah iddah of $1,500.00 ordered by the
learned president is not excessive, but instead inadequate, and this is in part
because it does not cover the value of the Wife’s lodging away from the
matrimonial home. We are of the view that $3,000.00 is a more reasonable
amount. It would have been within the Husband’s means to meet this amount.
The issue, however, is moot because the Wife did not appeal against the amount.

In any case, the Husband’s appeal on this issue is dismissed.

Property
Orders made

41 On the parties’ assets, the learned president ordered as follows:

8 The matrimonial flat at [redacted] shall be sold in the open
market forthwith. The proceeds of the sale shall be apportioned
as follows-

(i) To make full payment of the outstanding loan with HDB,
(i) To pay the HDB resale levy (if any),

(iii) To pay the requisite CPF refunds in accordance with

applicable CPF laws to all owners’ respective CPF accounts,

11





(iv) To pay all expenses arising from the sale, including the

payment of agent’s commission, and other cost of and expenses

of the sale,
(Y] The net proceeds — less (i), (ii), (iii) and (iv) — shall be
divided in the proportion of 40% to the Wife and 60% to the
Husband.

10(a) the Wife shall be entitled to $20,000.00 of the Husband’s
Central Provident Fund (“CPF”) moneys pursuant to section
52(3)(d) of the Administration of Muslim Law Act,

(b) after the making of the refund into the Husband’s CPF
account of the required CPF monies from the sale of the
matrimonial flat the Board shall transfer from the monies
standing to the credit of the Husband in the Ordinary CPF
account of the Husband, the amount of $20,000.00 to the Wife’s
CPF account.
42 It was not in issue that the flat is the parties’ matrimonial home and that
it is held in joint tenancy by them. The Husband had sought an order that the
flat be transferred to him with a full refund to the Wife of her CPF contribution

with accrued interest, or that the flat be surrendered to the HDB.

43 The learned president based his decision on the standard of living of the
parties and the 7-year length of the marriage. He found that it was less than the
median duration of marriages in Muslim divorces, which is 8.1 years. He
considered their ages, incomes and earning capacities, and noted that they are
both employed, but that the Wife did not earn as much as the Husband, and that
both are in positions to improve their financial situations. He found that the
Husband would be able to accumulate more financial resources after the divorce
compared to the Wife. He found that they both made financial contributions
towards the family’s expenditure. He found that they both made indirect
contributions. He found that the value of the flat is $440,000.00, and the net sale

proceeds after settlement of outstanding loan and sale expenses and after
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refunds of both parties’ CPF contributions will be $89,000.00. We accept these
findings of fact.

44 In his grounds of decision, the learned president stated as follows:

“43 ... 1 think it is important to understand that the direct
financial contributions of parties cannot be primarily
determinative of how the matrimonial property is to be divided.
The Court must take a broader view. The Court cannot use a
cleaver to divide the matrimonial properties. Put differently, the
Court is not obliged to account for all the moneys that parties
put into the marriage and ensure that parties receive their
moneys back. One takes risks in getting married and invests
time, energy and money in a marriage, but the Court cannot
treat a marriage purely like a business venture.

44 Instead, the law directs the Court to take an objective and a
holistic assessment of all the circumstances of the case. The
Court does this by adopting a broad brush yet calibrated
approach and not focusing solely on a direct and indirect
contributions dichotomy. The other matters listed under
section 52(8) are no less important and must be sufficiently
assessed and duly considered.

45 ...

46 In arriving at the decision, the Court must balance the needs
and interests of both parties. The Court must also ensure that
no one is unjustly enriched by the divorce and at the same time,
bear in mind the principles of distributive justice. Considering
the above, I was satisfied that awarding the Wife a 40% share
of the estimated sale proceeds was just and equitable.”

45 The learned president then went on to deal with the Wife’s claim for

40% of the Husband’s CPF, stating:

“49, 1 compared the parties’ CPF moneys and found that even
with the nafkah iddah, mutaah, and the share of the estimated
net sale proceeds of the matrimonial home, the Wife would still
be in a financially disadvantaged position as compared to the
Husband. Even though this was a relatively short marriage, I
took note of the fact that the Wife — as the care parent of the
daughter- would need a bit more to ensure she would be able
to move on with the next chapter of her life as a divorcee. I was
satisfied that awarding the Wife $20,000 of the Husband’s CPF
moneys was just and equitable. I also referred to section 52(8)
of AMLA ...”
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46 The learned president went on to divide the matrimonial property as

follows:

Assets to be with the Wife
CPF $60,854.74
Amount transferred from Husband’s CPF  $20,000.00

Monies in banks $2.88

Share of net sale proceeds $35,600.00
Payment of nafkah iddah and mutaah $12,500.00
Total $128,957.62

Assets to be with the Husband
CPF less amount transferred to the Wife $130,636.49

Monies in banks $7.68
Share of net sale proceeds $53,400.00
Total $184,044.17

What constitutes property?

47 Section 52 provides the legislative basis for division of property upon

dissolution of marriage:

Provisions consequent on matrimonial proceedings

(3) The Court may, at any stage of the proceedings for divorce
or nullity of marriage or after making a decree or order for
divorce or nullity of marriage, or after any divorce has been
registered under section 102 before 1st March 2009, on the
application of any party, make such orders as it thinks fit with
respect to —

(d) the disposition or division of property on divorce or
nullification of marriage.

48 Section 35(4) of the Administration of Muslim Law Act goes on to

prescribe how the Court should approach the issue of division of such property:

35. (4) In all questions regarding ... the disposition or division
of property on divorce or nullification of marriage, ... the rule of
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49

custom, subject to the provisions of the Act itself. An examination of the
authorities both in Singapore and the Malaysian states reveal the application of

the Malay legal concept of harta sepencarian, which term translates to jointly

decision where the parties are Muslims or were married under
the provisions of the Muslim law shall, subject to the provisions
of this Act, be the Muslim law, as varied where applicable by
Malay custom.

In short, the law to be applied is the Muslim law varied by Malay

acquired property.

50

variations. It was described by the learned Malaysian judge Raja Azlan Shah J

Harta sepencarian is a creature of ancient Malay custom. It has regional

in the Perak case of Roberts v Umi Kalthum? as follows:

51

Saleh Abas J went on to add that direct contributions by both parties to the

“A principle gleaned from these cases established that harta
sepencarian is a matter of Malay adat and is applicable only to
the case of a divorced spouse who claims against the other
spouse during his or her lifetime; this rule of law is local law
which the court must take judicial notice and it is the duty of
the court to propound it; see Rahmah v Laton (1927) 6 FMSLR
116. In the face of the compelling authorities above, I am of the
view that once it is clearly established that where property was
acquired subsequent to the marriage out of their joint resources
or by their joint efforts, a presumption arises that it is harta
sepencarian. The presumption is rebuttable such as by
evidence that the property was acquired by the sole efforts or
resources of the husband or by the evidence that it was a gift
made to the wife. With regard to the division of the harta
sepencarian | can safely say that generally throughout the
States of Malaya a divorced spouse is entitled to a share. The
share of a Perak woman in fixed at 1/3 following the State
Council Minutes of 1970, In other States the general trend is a
Y2 depending on the particular circumstances.”

In Boto’ binti Taha v Jaafar bin Muhamed?, the learned Malaysian judge

$[1966] 1 MLJ 163
9 [1985] 2 MLJ 98.
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acquisition of the property is not a prerequisite for it to be considered to be harta

sepencarian:

“Under the circumstances, an issue arises whether the fact of
the plaintiff accompanying the defendant could be regarded as
her joint effort or contribution in the production of income with
which the properties concerned were acquired. If the answer to
this question is in the negative, the properties are not harta
sepencarian, and if the answer is in the affirmative, the
properties are harta sepencarian subject to division between
the spouses. In my judgment the fact of the plaintiff
accompanying the defendant in his business trips and giving
up employment because of the marriage must amount to her
joint efforts in the acquisition of these properties. Granted that
the plaintiff took no direct part in the defendant’s fish business,
but her constant companionship was responsible for the
defendant’s peace of mind which enabled him to function
effectively as a businessman. In fact he mentioned in his
evidence that he took the plaintiff with him in his many
business trips because he was otherwise feeling lonely. Thus it
is the fact of the marriage and what the parties did during their
marriage that makes these properties harta sepencarian.”

52 Within our jurisdiction, in the case of Zainoon v Mohamed Zain'®, this

Board considered the Malaysian positions and stated as follows:

“The Board takes judicial notice that the Malay custom in
Singapore is Adat Temenggong and that it is much the same as
that found in the States of Malaya particularly Johore. This
similarity can be easily seen in the customs relating to betrothal
and marriage. This is only natural in view of the close historical
ties and close proximity between Singapore and Johore. The
Board therefore is prepared to take judicial notice that the
principle of harta sepencarian is part of Malay custom in
Singapore.”

53 What we derive from these cases is that for a property to become harta
sepencarian it must be acquired during the marriage by either spouse or by their

joint efforts. The contributions to the household such as housework can be

regarded as an effort towards the acquisition.

107198112 MLJ 111.
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54 A few years after Zainoon, section 52 of the AMLA was amended to
insert a statutory definition of property to be disposed of or divided on divorce:

(14) For the purposes of this section, “property” means—

(a) any asset acquired before the marriage by one party
or both parties to the marriage which has been
substantially improved during the marriage by the other
party or by both parties to the marriage; and

(b) any other asset of any nature acquired during the
marriage by one party or both parties to the marriage,

but does not include any asset (not being a matrimonial home)

that has been acquired by one party at any time by gift or

inheritance and that has not been substantially improved

during the marriage by the other party or by both parties to the

marriage.1!
55 It can be said that the definition of “property” under section 52(14)
largely codifies the concept of harta sepencarian. However, this does not mean
that the concept of harta sepencarian is no longer relevant, because section 35(4)
remains and obligates the court to approach the issues of property by using the

combined lenses of Muslim law, Malay custom and section 52(14).

1 Contra Women’s Charter, section 112:
(10) In this section, “matrimonial asset” means —

(a) any asset acquired before the marriage by one party or both parties to the
marriage—

(i) ordinarily used or enjoyed by both parties or one or more of their children while the
parties are residing together for shelter or transportation or for household,
education, recreational, social or aesthetic purposes; or

(ii) which has been substantially improved during the marriage by the other
party or by both parties to the marriage; and

(b) any other asset of any nature acquired during the marriage by one party or both
parties to the marriage,

but does not include any asset (not being a matrimonial home) that has been acquired by one
party at any time by gift or inheritance and that has not been substantially improved
during the marriage by the other party or by both parties to the marriage.
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Are net sale proceeds of a home the property in question?

56 Turning to the present case, the learned president had taken the net sale
proceeds of the matrimonial home, after refund of parties’ CPF, as the property
to be divided between the parties. We find this to be incorrect. Under section
52(4) what was acquired by the parties is the matrimonial home and not the net
sale proceeds. The value of the matrimonial home lies in the proceeds of its sale
after deducting the outstanding mortgage loan with interest, but before refunds
of the parties’ CPF contributions. In the present case, therefore the value of the
matrimonial home is its estimated sale price of $440,000.00 less the outstanding

loan of $198,879.42, which is $241,120.58.

Are CPF savings to be treated separately?

57 We note that the learned president treated the Husband’s CPF savings
as a separate property and dealt with it apart from the rest. It is not clear why
the learned president did so instead of treating the entire property pool as a
whole. We respectfully find that the learned president erred in doing so. In the
interest of fairness, all the property of the parties ought to be treated as parts of
a combined pool, unless the facts and circumstances warrant a separate
classification and treatment. We find there is no reason in the present case to
treat the CPF savings of either party in this case separately from the rest of the

matrimonial property.

Are the Wife's assets not subject to division and disposition?
58 The learned president took the view that the Husband may not lay claim
on the Wife’s properties”

“47. .... The Appeal Board has held that:

... CPF monies accumulated during the marriage falls within
the definition of “property” as set out in section 52(1)(b) ... as it
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is an asset acquired during the marriage by one or both parties
to the marriage. It is therefore subject to distribution upon
divorce.

48, However, section 52(14)(b) must be read together with
section 120(1) of AMLA. Section 120(1) states that the “wages
and earnings acquired or gained by [a Muslim married woman]
during her marriage in any employment ... carried on by her”
and “all savings from, and investments of such wages, earnings
and property” shall be deemed to be her property. Section 120
indicates that the Husband cannot lay claim to the Wife’s
properties merely on the basis that they were once married.”

59 The learned president relied on a part of the decision of this Board in the
case of Abdul Fadzil bin Abdul Kadir v Aernie bte Sulaiman’*:

“37 Itisclear that s 120 of AMLA intended to ensure that any
properties or assets acquired by a wife in the course of a
marriage remained her own property throughout. It prevents
any husband from laying claim to the properties and asset of
his wife for no other reason than the fact that they were now
married. Section 120 of AMLA does not however dictate the
manner in which any wife in a marriage chooses out of her own
volition to utilise these properties or assets, if a woman chooses
to utilise her moneys towards the betterment of her family unit,
though it is not her Islamic responsibility to do so, it cannot
mean that the man or husband in the family should be held
liable for such expenditure and is obligated to repay her for
such expenses if the marriage is dissolved.”

60 In addressing this issue, it is necessary to set out the provisions of the

AMLA on this matter in full:

Will of married woman

118. Subject to section 111, Muslim married women may, with
or without the concurrence of their husbands, by will dispose
of their own property.

Property at marriage

119.—(1) All the property belonging to a woman on her
marriage, whether movable or immovable and however
acquired, after marriage to a Muslim husband continues, in the

12(2006) 2 SSAR 147 at [37].
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absence of special written contract to the contrary, to be her
own property.

(2) She may dispose of the same by deed or otherwise, with or
without the concurrence of her husband.

Property of Muslim married woman

120.—(1) The following are deemed to be the property of a
Muslim married woman:

(a) wages and earnings acquired or gained by her
during marriage in any employment, occupation or
trade carried on by her and not by her husband;

(b) any money or other property acquired by her
during marriage through the exercise of any skill or by
way of inheritance, legacy, gift, purchase or otherwise;

(c) all savings from, and investments of, such
wages, earnings and property.

(2) Her receipt alone is a good discharge for such wages,
earnings and property.

(3) She may dispose of the same by deed or otherwise and
without the concurrence of her husband.

Right to sue and liability to be sued
121. A Muslim married woman —

(a) may maintain a suit in her own name for the
recovery of property of any description which is her own
property;

(b) has in her own name the same remedies, both
civil and criminal, against all persons for the protection
and security of such property as if she were unmarried;
and

(c) is liable to such suits, processes and orders in
respect of such property as she would be liable to if she
were unmarried.

Liability on her own contract

122.—(1) If a Muslim married woman possesses property, and
if any person enters into a contract with her with reference to
such property or on the faith that her obligation arising out of
the contract will be satisfied out of her own property, that
person is entitled to sue her and to the extent of her own
property to recover against her whatever the person might have
recovered in such suit if she had been unmarried at the date of
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61

woman, upon her marriage, retains her status as if she were a feme sole, and is
she is able to own and deal with her property as if she were not married. There
are similar provisions in the Women’s Charter. In other words, in spite of
marriage, a Muslim woman remains an independent legal entity. She remains

so throughout the course of the marriage, and it is this that was observed by this

the contract and remained unmarried at the execution or
enforcement of the decree.

(2) The husband is not, in the absence of special stipulations
whereby he has made himself responsible as surety, guarantor,
joint contractor or otherwise, liable to be sued on such contract.

(3) Nothing in this section annuls or abridges the liability of a
Muslim husband for debts contracted by his wife’s agency,
express or implied.

(4) Such liability is to be measured according to the law for the
time being in force in Singapore.

Antenuptial debt

123. A Muslim husband is not by reason only of his marriage
liable for the debt of his wife contracted before marriage, but
the wife is liable to be sued for and is to the extent of her own
property liable to satisfy such debt as if she were unmarried.

Effect of marriage on property

124, No Muslim person, by any marriage contracted in
accordance with the provisions of the Muslim law, acquires any
interest in the property of the person whom he or she marries
or becomes incapable of doing any act in respect of his or her
own property which he or she could have done if unmarried.

We are of the view that these provisions set out to declare that a Muslim

13 Property of woman to be held by her as feme sole

52.—(1) Subject to the provisions of this Act, all property which —

(a)

(b)
(c)

immediately before 15 September 1961 was the property (including the separate

property) of a married woman or held for her separate use in equity;

belongs at the time of her marriage to a woman married after 15 September 1961; or

after 15 September 1961 is acquired by or devolves upon a married woman, belongs
to her in all respects as if she were a feme sole and may be disposed of accordingly.
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Board in Abdul Fadzil. However, this simply puts her in a position that is equal,
but not superior, to that of a husband. Whereas these provisions define the effect
of marriage on a Muslim woman, they do not deal with the effect of a divorce
on her. We do not think that these provisions are intended to be construed such
that the Wife attains a sort of immunity for her property during a dissolution of
marriage. Such a construction would be contrary to the intents of the parts of
section 52 that deal with division of property, which envisage no difference in

treatment between husbands and wives:

52.- (3) The Court may, at any stage of the proceedings for
divorce or nullity of marriage or after making a decree or order
for divorce or nullity of marriage, or after any divorce has been
registered under section 102 before 1 March 2009, on the
application of any party, make such orders as it thinks fit with
respect to —

(d) the disposition or division of property on divorce or
nullification of marriage.

(14) For the purposes of this section, “property” means —

(a) any asset acquired before the marriage by one party
or both parties to the marriage which has been
substantially improved during the marriage by the other
party or by both parties to the marriage; and

(b) any other asset of any nature acquired during the
marriage by one party or both parties to the marriage,

but does not include any asset (not being a matrimonial home)
that has been acquired by one party at any time by gift or
inheritance and that has not been substantially improved
during the marriage by the other party or by both parties to the
marriage.
62 This means that all the properties of the Wife are subject to be divided
at the time of dissolution of marriage under section 52(3) if they come under
section 52(14) or as harta sepencarian. In most cases, the CPF savings, wages

and earnings of both husbands and wives earned during the marriage fall under
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section 52(14)(b). Therefore, we respectfully find that the learned president
erred in not treating the Wife’s assets as part of the matrimonial property pool

or harta sepencarian to be subjected to division under section 52(3).

Division of property

63 The next exercise is to divide the matrimonial property between the
parties. In this regard, the Court again has to apply the concept of Muslim law
and harta sepencarian in the division of the property, subject to sections 52(8)

of the Act which provides more matters for consideration as follows:

(8) It shall be the duty of the Court in deciding whether to
exercise its powers under subsection (7) and, if so, in what
manner, to have regard to all the circumstances of the case,
including the following matters:

(a) the extent of the contributions made by each party in
money, property or work towards acquiring, improving
or maintaining the property;

(b) any debt owing or obligation incurred or undertaken
by either party for their joint benefit or for the benefit of
any child of the marriage;

(c) the needs of the children, if any, of the marriage;

(d) the extent of the contributions made by each party
to the welfare of the family, including looking after the
home or caring for the family or any aged or infirm
relative or dependant of either party;

(e) any agreement between the parties with respect to
the ownership and division of the property made in
contemplation of divorce;

(f) any period of rent-free occupation or other benefit
enjoyed by one party in the matrimonial home to the
exclusion of the other party;

(g) the giving of assistance or support by one party to
the other party (whether or not of a material kind),
including the giving of assistance or support which aids
the other party in the carrying on of his or her
occupation or business;
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(h) the income, earning capacity, property and other
financial resources which each of the parties has or is
likely to have in the foreseeable future;

(i) the financial needs, obligations and responsibilities
which each of the parties has or is likely to have in the
foreseeable future;

(j) the standard of living enjoyed by the family before the
breakdown of the marriage;

(k) the age of each party and the duration of the
marriage;

(1} any physical or mental disability of either of the
parties; and .

(m) the value to either of the parties of any benefit (such
as a pension) which, by reason of the dissolution or
annulment of the marriage, that party will lose the
chance of acquiring.

64 In Haminah Bee v Samsuddin’’, the learned Chief Kadi of Penang held
that the work done by the wife in looking after the household without the help
of any servant can at least be regarded as lessening the burden of the husband
to the extent of one-third. This authority illustrates the application of the concept
of indirect, non-financial, contributions towards the acquisition of property as

part of the Malay custom in the division of harta sepencarian.

65 In the present case, the learned president took into account the indirect
contributions of the parties, but did not state what they were, or what values he
attached to them. It is thus not apparent how the learned president arrived at the
resultant 40% share of the net sale proceeds of the home. An examination of
what the indirect contributions are is as critical as the examination of the direct
contributions. In fact, because of their subjective nature, it is important that

indirect contributions are identified, examined and valued.

14(1979) 1 JH 71.
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66 Based on the evidence adduced in the trial, the following facts are

evident:

(a) The parties are young and the marriage was of slightly less than

moderate length of 7 years,

(b) There is one child who was cared for by the Wife, and the child

will remain in the care and control of the Wife after the divorce,
(©) The Wife primarily undertook the household tasks, and

(d) The Husband contributed maintenance for the household.

67 We are of the view that a greater proportion of indirect contributions of
60% can be imputed to the Wife. However, given that the marriage is less than
of moderate length, we find that if would not be fair to give equal weightage to
both direct and indirect contributions. We find that the direct contributions

outweigh the indirect and account for 60%.

Result

68 The goal of this exercise is stated in section 57(7):

(7) In making any order under subsection (3)(d), the Court has
power to order the disposition or division between the parties of
any property or the sale of any such property and the division
between the parties of the proceeds of such sale in such
proportions as the Court thinks just and equitable.

69 The pool of property of the parties that is subject to be divided under

section 52(3) is as follows:

(@)  The matrimonial home $241,120.58'

15 President’s Grounds of Decision para 43.
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(b)  The Wife’s CPF savings $19,260.021¢

(c)  The Husband’s CPF savings ... $50,391.31
(d)  The Wife’s bank account e $2.88

()  The Husband’s bank account ... $7.68

(§  Total . $310,782.47

70 The direct contributions of the Wife to the total property pool are as

follows:
(@)  CPF savings $19,260.02
(b)  Bank account . $2.88
(©) CPF paid for the home ... $36,551.75"7
(d)  Total o $55,814.65

71 The direct contributions of the Husband to the total property pool are as

follows:
(a)  CPF savings . $50,391.31¢
(b) Bank account e $7.68
(©) CPF paid for the home $91,594.00%
(d)  Total . $141,992.99

16 Wife’s CPF accounts statement dated 23 Jul 2019 in Wife’s affidavit, pg 377.
I7 Wife’s CPF statement — Property dated 23 Jul 2019 in Wife’s affidavit, pg 381.

'8 Husband’s CPF statement on account balances dated 06 Nov 2019 in Husband’s affidavit, pg
196. ’

1° Husband’s CPF Statement — Property dated 06 Nov 2019 in Husband’s affidavit, pg 190.
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72 Their relative direct contributions are 28.2% from the Wife and 71.8%
from the Husband, out of a total of $197,807.64.

73 As stated above, the indirect contributions are 60% from the Wife and
40% from the Husband. The weightages given to direct contribution is 60%.
The average result of the two sets of contributions is 47.28% from the Wife and
52.72% from the Husband. We round these off to 47% and 53% respectively.

74 This means that of the total property pool valued at $310,782.47, the
Wife’s share is $146,067.76 and the Husband’s is $164,714.70.

75 After deducting the value of property that is already in the Wife’s name,
she is entitled to $126,804.77, or 52.58% of the home. After similarly deducting
the value of property that is already in the Husband’s name, he is entitled to
$114,315.71, or 47.41% of the home. Upon the sale, the parties will refund to
their respective CPF accounts from their own shares. There will be no need for

an order to transfer any amount of the Husband’s CPF to the Wife.

76 The learned president had applied a different approach, one which we
have stated that we respectfully disagree with. Nevertheless, as both approaches
will result in the Husband receiving a similar share before dealing with nafkah
iddah and mutaah, we do not disturb the orders the learned president had made

and so dismiss the Husband’s appeal on this issue.

Mutaah

77 The learned president ordered the Husband to pay mutaah in the sum of

$11,000.00 to the Wife.
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78 The learned president arrived at this decision having taken into account
the Husband’s earnings of $3,113.00, the Husband’s savings, his CPF accounts,

and the Wife’s social circumstances.

79 The legislative basis for orders of mutaah is section 52 of the

Administration of Muslim Law Act:

Provisions consequent on matrimonial proceedings

52.- (2) A woman who has been divorced by her husband may
apply to the Court for a consolatory gift or mutaah and the
Court may, after hearing the parties, order payment of such
sum as may be just and in accordance with the Muslim law.

80 This Board in the case of Kasmah bte Abdul Rahman v Abdul Aziz bin

Abdul Rahmar? quoted the scriptural basis of mutaah from the Qur’an:

“ .. for divorced’ women mutaah should be provided on a
reasonable scale. This is the duty of the righteous,”?!
81 Although it is common for parties to assess mutaah on a “per-day” basis,
such an approach must always be seen as a computational aid and not a rule. It

is certainly useful and appropriate in the relevant circumstances.

82 Nevertheless, the guiding star in assessing the award of mutaah must be
the pursuit of a fair and just amount to compensate the divorced wife for any
disadvantage that she suffers as a result of the dissolution of marriage. Clearly,

this is a multifactorial exercise.

83 In previous decisions, this Board has well established that the quantum
of mutaah payable by a husband is based on his means and income as well as

financial capacity. It has also taken into account the financial status of the wife.

2(1996) 2 SSAR 71; [1996] SGSAB 10.
21 Surah Al-Baqarah:236.
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This Board also has, in appropriate cases, taken into account conduct of parties

such as infidelity®. It is clear that in assessing the quantum of mutaah to be

ordered, all the circumstances of a case have to be considered, including the

following matters:

(a)

(b)

(©

(d)

(e

®

9]

the income, earning capacity, property and other financial
resources which each of the parties to the marriage has or is

likely to have in the foreseeable future,

the financial needs, obligations and responsibilities which each
of the parties to the marriage has or is likely to have in the

foreseeable future,

the standard of living enjoyed by the parties before the

breakdown of the marriage,

the age of each party to the marriage and the duration of the

marriage,

any physical or mental disability of either of the parties to the

marriage,

the shares of the matrimonial property awarded to each party,

and

any fact that is relevant under the Muslim law or Malay custom.

84 As part of this deliberation, the Wife’s share of the matrimonial property

from the exercise of property division, and the availability of the Husband’s

share of the same, have to be taken into account. Facts that are relevant under

the Muslim law will depend on the circumstances of each case and can include

22 Alv AJ(2011) 6 SSAR 143,
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any desertion or nusyus on the part of the Wife, or any egregious spousal
breaches such as desertion, infidelity or refusal to maintain the Wife on the part

of the Husband.

85 The considerations for mutaah are to be contrasted with those of
maintenance. Maintenance is a continuing duty of a party to support and provide
for his spouse during the currency of a marriage and iddah. Mutaah, although
bearing some similarities to maintenance, has a different purpose behind it, in
that it is intended to even out any disadvantage, loss or prejudice caused to a
wife as a result of a divorce. Therefore, mutaah cannot be treated as a standalone

claim that is independent of the wife’s share of the property pool.

86 The Husband argued about the quantum of mutaah using the “per day”
method of computation. We find that such a method is not the most appropriate
for the facts before us, and instead we agree with the learned president’s
assessment of mutaah based on the financial positions and circumstances of the

parties.

87 In the present case, in spite of her share of the matrimonial property, the
Wife will certainly face a challenge to obtain a new home for herself and the
child in her care. We observe this as a possibility, but we are also conscious that
after a divorce, an ex-husband must not be treated as the insurer of the Wife’s
future. We note that the marriage was of less than moderate duration, that both
parties are still young and, with the grace of Allah, will have many years of
earnings ahead of them. Nevertheless, the learned president had found that the
Wife has a lower earning capacity compared to the Husband. On the other hand,
as a result of the sale of the home, the Husband will likely receive some surplus
cash which can be used to meet the payment of mutaah without undue harshness

on him. We are of the view that taking these into account, the quantum of
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mutaah of $11,000.00 ordered by the learned president is not excessive.

Therefore, we dismissed the Husband’s appeal on this issue.

Conclusion

88 We wholly dismissed the Husband’s appeal and ordered costs of $3,000
to be paid.

89 This Board wishes to record its gratitude to able and learned counsel of
both parties, Ms Ameera Bajrai and Mr Mohammad Rizuan Yasin. It is with
their comprehensive assistance that we have arrived at this decision to the best

of our knowledge and endeavour, and Allah remains the One who knows best.

Sheik Kiustafa Bin Abu Hassan

(Chgirman)
1
‘ﬁﬁ;}
Muhammad Saiful Alam Shah Bin Sudiman Hamidah Bte Ibrahim
(Member) . {(Member)

Ameera binte Mohamed Nagib Bajrai & Mohammed Fazal bin Abd Hamid for
the Appellant/Husband

Mohammad Rizuan bin Mohammad Yasin & Sharifah Ally for the
Respondent/Wife
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1 The matters before the Appeal Board relate to an appeal and cross
appeal against the decision of the learned President of the Syariah Court
made on 31 March 2014 in relation to the ancillary issues in Syariah
Summons No 41402 of 2012. The ancillary issues in this case concern the
division of the matrimonial assets.
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Background

2 The parties were married in Pakistan on 5 April 1982 and had three
children aged 29, 25 and 21 years of age after 30.8 years of marriage
which ended on 20 February 2013 when the divorce was confirmed by
the Syariah Court. The Defendant (“the wife”) moved to Singapore after
the marriage where the parties lived in their first matrimonial home
being a Housing and Development Board (“HDB”) flat in 1983.
Subsequently, this flat was sold and the parties lived in two other
properties before moving to their current matrimonial home in 1996.

3 In the course of the marriage, the Plaintiff (“the husband”)
advanced in his medical career in the public service until 1995 when he
decided to venture into private practice. The wife, on the other hand,
pursued a degree course in psychology which was funded by the husband
but did not work other than for a short period as a property agent and
provided some tuition.

4 At the time of the divorce the husband was a vascular surgeon aged
55 years whilst the wife was a home-maker aged 50 years. The husband
operated two medical clinics through his four companies, namely, Imran
Nawaz Surgery Pte Ltd (“IMS”), Singapore Vein Centre Pte Ltd (“SVC”),
IN Medical Associates Pte Ltd (INMA”) and IN Medical Specialists Pte
Ltd (“INMS”) . The husband and wife were directors and shareholders of
the first three companies. The wife was neither a director nor a
shareholder of the fourth company INMS. In so far as the first three
companies were concerned, the wife was only a director by name and
other than signing documents required for annual general meetings of
the companies, she was not involved in the running of these companies.

5 On 20 February 2013, when the divorce was confirmed, the parties
entered into a consent order for nafkah iddah in the sum on $24,000 and
mutaah in the sum of $348,000. There was also a consent order for the
joint custody of the third child, who was then a minor, with care and
control to the wife and reasonable access to the husband. The ancillary
matters relating to the properties were not agreed and was adjourned for
hearing to 14 May 2013.

6 On 12 April 2013, the wife filed an application for discovery. The
matter came up for hearing on 5June 2013 wherein the Registrar
ordered the husband to disclose documents relating to assets, incomes
and payments as listed in the said order of court, by 19 June 2013. The
Registrar also made an order that there be no further application to be
filed unless allowed by the President. When the deadline of 19 June 2013
came, the husband did not comply with the said order.

7 The ancillary hearing which had been fixed to be heard on 14 May
2013 was adjourned to 3 July 2013 due to the wife’s application for
discovery. The hearing of 3 July was further adjourned to 8 October 2013
on the parties’ application as they were negotiating a settlement. On
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10 September 2013, Wong Partnership LLP took over from Tan Rajah &
Cheah as solicitors for the husband and on 24 September 2013 they
sought an adjournment which was refused by the Registrar on
30 September 2013. On 3 October 2013, Wong Partnership LLP, by way
of letter, applied for the second time for an adjournment and for
directions to be given for further affidavits to be filed.

8 On 5 October 2013, A Rohim Noor Lila & Partners came into the
picture to act as solicitors with Wong Partnership for the husband. On
7 October 2013, Wong Partnership faxed to the Court a letter, setting out
their intention to refer to the Court at the ancillary hearing, ten affidavits
filed by the parties in 2013 in three applications in the High Court and
six affidavits filed by the parties in maintenance enforcement
proceedings in the then Subordinate Courts. There were also an affidavit
by the husband and another by an accountant which they sought to
adduce. We note that there was no formal application filed to submit
these additional affidavits and as such there was no order made for them
to be filed.

9 At the hearing on 8 October 2013, after hearing arguments and
objections raised by the wife’s solicitor, the learned President disallowed
the husband’s oral application to adduce the affidavits and refer to the
abovementioned bundle of affidavits.

Notice of Motions

Notice of Motion by the husband filed on 23 April 2015

10 For the purposes of the appeal, both parties filed Notice of
Motions. We will deal firstly with the Motion filed by the husband dated
23 April 2015. In this Motion, the husband sought to adduce documents
compiled in seven volumes, namely, vols 4A—4G, in the determination of
the appeals. Volume 4A comprised the husband’s supplemental affidavit
of 7 October 2013, one Chew Ban Eng supplemental affidavit of the same
date and a Notice of Intention to refer to documents filed in other court
proceedings, taking place at or around the same time, as the parties’
divorce in Originating Summons No (“OS”) 41402 of 2012 . Volume 4B
comprised a Notice of intention to refer to documents and affidavits filed
in maintenance case MSS 5372/2012 in the Family Court; vol 4C,
documents filed in OS 23, 25, 28 of 2013 in relation to the wife’s
application for inspection of records of three companies; vol 4D,
documents disclosed by both parties in general discovery in the divorce
OS; vol 4E, cause papers of the wife’s applications for discovery including
Order of Court; vol 4F, correspondences between solicitors over the
course of the proceedings and correspondences with Syariah Court and
the secretary Appeal Board; vol 4G, documents which, according to the
husband, would demonstrate the expenses incurred by the family
relevant to the question of their contributions.
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11  The husband, in his affidavit, in support of the above motion,
averred that the documents would show that the allegation that he had
siphoned $3.9m over 2010 to 2013 from the three companies was totally
unjustified. He also submitted that with regards to the Notice of
Intention to Refer to Affidavits filed in the other court proceedings, the
affidavits contained “the wvery evidence that would have explained the
Appellant’s non-compliance with the discovery order”. The husband further
submitted that the affidavits would have shown that the Discovery Order
was unnecessary as the wife already had full access to the records of the
three companies and that other documents sought were already found in
the various affidavits in other court proceedings.

12 We noted in the Petition of Appeal, that the grounds put forth by
the husband did not include a challenge on the learned President’s
refusal to allow the husband to adduce the same documents sought to be
adduced at this Appeal. Instead, he had sought to adduce the same
documents through the motion filed. In deciding the motion, we had
thus confined ourselves to the merits of the application to adduce new
evidence.

13 In this case, the Registrar of the Syariah Court had ordered the
husband to disclose documents which the Registrar must have
considered would dispose of fairly the issue relating to the missing funds,
thereby paving the way for the proper assessment of the matrimonial
assets available for distribution and for the saving of costs. Having failed
to comply with the order, the husband now wanted the Appeal Board to
consider the seven volumes of documents which the husband claimed
would explain the matters which documents ordered by the Registrar
could or would have explained.

14 It would appear that the main reason for the husband’s application
to refer to these 7 volumes was to enable him to explain his non-
compliance of the Order for discovery. Whilst this may be relevant in
mounting a defence against an application for committal for the non-
compliance, if such an application had been instituted by the wife, it has
no place in the ancillary hearing. In our view, this was nothing more than
a “backdoor” way by the husband to circumvent the Registrar’s order of the
5 June 2013. If we were to allow the admission of the seven volumes, at
this stage, it would be tantamount to this Board endorsing the husband’s
non-compliance of the discovery order. Further, the discovery process
was also to ensure there is savings of costs; only relevant documents are to
be furnished and this had been decided by the Registrar. We also noted
that the affidavits contained documents which were already available for
the husband’s use or matters which had taken place before the
application for discovery was heard on 5 June 2013. The husband could
have referred to these documents or raised these arguments at the
hearing for discovery. If he did, we would correctly presume that the
learned Registrar must have taken this factor into account when she
made the order of the 5 June 2013. If he chose not to do so, then it would
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be reasonable for us to conclude that this was a conscious and deliberate
decision on his part and he must, therefore, bear the consequences.

15 Lastly, we observed that the husband did not lodge an appeal
against the Registrar’s order. If he felt aggrieved by the said order that
would have been the appropriate course of action for him to take. His
argument that the Registrar’s additional order that there be no further
application to be filed, unless allowed by the President, meant that he
could not file any appeal is misconceived. He could have sought
clarification of this additional order, or, if he misinterpreted
“application” to include appeals, there was nothing to prevent him from
seeking leave to appeal, which he did not, as it bears repeating that the
Registrar’s order did specify that a further application can be filed, if
allowed by the President. By raising the submission that his proposed
affidavits would have shown that the order of discovery was unnecessary
(at para 11), amounted to him challenging the order and that would
have been perhaps a sustainable argument to make if he was appealing
against the said order, but not at this stage as the Board cannot be used
indirectly to argue an appeal, which was never lodged and well out of
time. There must be finality in litigation for cases of this nature.

16  In addition, the husband did not even bother to apply for an
extension of time to comply with the said order of 5 June 2013. It was
obvious that he had no intention of obeying an order of court. There was
also no proper application filed to seek leave from the learned President
to file the additional affidavits before the hearing of the matter on
8 October 2013, as required under the Muslim Marriage and Divorce
Rules cited by the learned President.

17 Under these circumstances, we saw no merit in the husband’s
application and dismissed his motion.

Notice of Motion by the wife filed on 29 April 2015

18  The wife filed a Notice of Motion on 29 April 2015 to adduce new
evidence which consisted of a valuation report of the [C property] and
the [A shophouse] dated 3 June 2014, her accountant’s comment on the
husband’s valuation of the business, evidence of the husband stripping of
assets post-divorce, but prior to adjudication, and the Citibank Malaysia
Account as at 26 November 2013.

19 In order to justify the reception of fresh evidence or a new trial,
three conditions must be fulfilled: first, it must be shown that the
evidence could not have been obtained with reasonable diligence for use
at the trial: second, the evidence must be such that, if given, it would
probably have an important influence on the result of the case, though it
need not be decisive: thirdly, the evidence must be such as is presumably
to be believed, or in other words, it must be apparently credible, though
it need not be incontrovertible: Ladd v Marshall [1954] 1 WLR 1489.
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20  Applying the principles set down by Ladd v Marshall on adducing
fresh evidence, we found no merits in the application and dismissed it.
The evidence sought to be tendered were all available before the date of
ancillary hearing and we saw no reason why they should be admitted now
when they could have been adduced below had the proper application
been made.

Notice of Motion by the wife dated 4 May 2015

21  The wife’s application here was to adduce new evidence of an
affidavit which comprised the report of a Certified Public Accountant
(“CPA”) and Auditor who carried out inspections of three out of four
companies following orders of inspection in the High Court in OS 23, 25
and 28 of 2013. The wife averred that due to an oversight, these were
omitted from the earlier notice of motion filed on 29 April 2015. The
three reports were dated 3 July 2013 for SVC, 5 July 2013 for IMS and
3 July 2013 for INMA.

22  Again, these documents were clearly available since July 2013 for
which leave could have been sought to adduce them at the hearing below
had the proper application been made. On the authority of Ladd v
Marshall, we also dismissed this application.

23 Having dismissed the three Notice of Motions, we reserved cost and
moved to the appeal in Appeal No 26 of 2015 filed by the wife and
Appeal No 27 of 2014 filed by the husband. At this stage, it would be
appropriate for the order of the Syariah Court which is the subject of the
two appeals to be reproduced.

The decision below

24  The learned President made the following order dated 31 March
2014 as amended on 29 April 2014:

1(1) The [C property] shall be transferred to the wife, alone or together
with her nominee, upon the wife refunding to the husband’s CPF monies
used in the purchase of the property including accrued interest. The wife
shall bear all the costs and fees arising from the transfer.

(2) In the event that the said the transfer in paragraph (1) is not effected
within 3 months hereof, the property shall be sold in the open market
forthwith. The proceeds of sale shall be apportioned as follows:

a. to make payment of the outstanding mortgage loan with
Standard Chartered Bank;
b. to refund with accrued interest, the husband’s and the wife’s

CPF monies utilised towards the purchase of the property;

c. to pay all the costs and expenses arising from the sale ,
including the payment of the agent’s commissions; and

d. the net proceeds of sale less (i),(ii) and (iii) shall be given
wholly to the wife .

2 The [Ashophouse] shall be transferred to the husband. The
husband shall bear all costs and expenses for the transfer.
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3 The [D property], held in the husband’s name, shall be valued by a
valuer, to be appointed by parties, within 1 month hereof. The wife shall be
entitled to 50% of the net value of the property and the husband shall pay
to the wife, the said value in cash, 1 week after the date of valuation. In
default of the said payment by the husband, the property shall be sold in
the open market forthwith and the net proceeds of sale shall be divided
equally between the parties.

4 The [S property], in the joint names of the parties, shall be sold in
the open market forthwith and the net proceeds of sale shall be divided
equally by the parties.

5 The husband shall retain the 5 plots of land in Pakistan, namely
Nos. [H1], [H2], [H3], [H4] and [H5] in his name .The wife shall retain
the 2 plots of land in Pakistan , namely Nos [W1] and [W2].

6 The monies in the following bank accounts shall be withdrawn and
be divided equally between the parties:

(i) UOB Joint Account No. [303-xxx-XxXX-X ]

(ii) Standard Chartered Bank Joint Account Nos. [40-x-XxXXXXX-X|
and [40-Xx-XXXXXX-X |

(iii) Husband’s UOB Account Nos. [364-xxx-xxx-x] and [344-xxx-
x]

(iv)  Wife’s POSB Account No. [849-xxxxx-x]

(v)  Wife’s Faysal Bank Savings Account Nos. [526xxxxxx] and
[626xxxxXX]

(vi)  Wife’s UOB account Nos. [395-xxx-xxx-x]| and [408-xx-xxX-X |

7)  The husband’s shares in Parkway Holdings, Hongfok, Plife Reit and
Wheelock shall be sold and net proceeds be divided equally between the
parties. The husband may, alternatively reimburse the wife 50% of the
current value of the shares to be ascertained by a valuer to be appointed by
the parties.

8) The companies Imran Nawaz Surgery Pte Ltd, Singapore Vein
Centre Pte Ltd and IN Medical Associates Pte Ltd shall be liquidated and
their values ascertained as at the date of the divorce, 20/2/2013. The
parties shall be entitled to their shares in the companies in accordance with
their shareholdings.

9)  The husband shall retain his interest in IN Medical Supplies Pte Ltd
which practice shall continue in business.

10) The parties shall retain their respective ownership of the vehicles
nos. [redacted].

11) The joint membership of the parties in the Singapore Swimming
club shall be severed according to the Club’s rules.

12) The husband may retain his membership in the Raffles Town Club.

13) The household items in the matrimonial home shall be distributed
according to the agreement to the parties. In the event of a dispute
regarding any of the items such items shall be auctioned and the net sale
proceeds be divided equally between the parties.

14)  No other order is made in respect of the other claims made by the
parties.

15)  Where any house or land has to be sold, both parties shall sign all the
documents required to effect the said sale.

16) The Registrar or President of the Syariah Court shall in exercise of
the powers under Section 53A of the Administration of Muslim Law Act
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(‘AMLA’), sign the documents necessary for the sale on behalf of the
defaulting party.

17)  Any costs incurred in the valuation of any house, land, shares or any
other property arising from the above orders shall if not specifically
provided for, be borne equally by the parties.

18) The husband shall pay the wife $4,000 as the cost fixed for the
proceedings.

25  We shall now address the parties’ respective positions with regard to
the matrimonial assets.

The husband’s case

26  The husband’s case was that it was not disputed that he was the sole
breadwinner of the family and that the wife’s contribution was mainly
non-financial in nature. For purposes of the ancillary, he put forth
several permutations as to what the Court should award him. In his
submission dated 20 February 2013, he submitted that the wife should be
awarded 22.4% of the declared assets, her investmentlinked policy, the
moneys in her UOB accounts and the refund of her CPF moneys.
Subsequently at the hearing on 8 October 2013, it was submitted on his
behalf, inter alia, that the award should not be more than 30% of the total
value of the assets. He also wanted to retain the [D property] as his
residence.

The wife’s case

27  The wife raised, amongst other things, the following as her direct
and indirect contributions to the marriage:

(a) She became a homemaker and gave up her chance of
becoming a medical doctor in Pakistan at the insistence of the
husband. She was in her first year of medical school then.

(b) She was committed to their marriage for some 30 years. She
related how she had provided him support throughout his career.

(c) She had raised three grown up and successful children. The
first child was a lawyer, the second an engineer and the third
studying medicine in Australia.

(d) She contributed financially towards the acquisition of their
first matrimonial home and the current matrimonial home.

(e) She submitted that the just and equitable division should be
60% in her favour.

28 At the hearing of their appeals, counsel for the parties again
presented various possible alternatives which the Board should award in
favour of their clients.
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The properties involved

The matrimonial homes and [C property]

29  The parties first matrimonial home was a HDB flat purchased for
$100,000. The wife contributed $60,000 in cash which she said was a gift
to her from her father while the husband paid for the balance of $40,000
by way of a mortgage loan. The flat was eventually sold at a $40,000 loss.
The couple subsequently moved to a flat in Chuan Park and then
Kensington Park before the current home in 1996 which was purchased
for $3.415m. The wife provided cash of $100,000 whilst the husband
provided cash of $500,000. The balance was paid through CPF
contributions of the parties. There was still an outstanding mortgage on
the house. No valuation was done by an independent valuer for the
ancillary hearing. The husband valued the property at $6m while the wife
valued it at $6.5m. However, neither party submitted any valuation
report.

30 We made the finding that the matrimonial home at [C property]
was the only joint asset which the wife made financial contributions
towards its acquisition. At the ancillary hearing the following were their
respective financial contributions:

Husband
CPF: Principal Sum $657,229; Interest: $237,171
Cash: $500,000
Wife
CPF: Principal Sum $211,226.45; Interest: $43,066.27
Cash: $100,000
31 The husband had claimed that the CPF contributions of the wife
were in reality, moneys that came from him. The learned President ruled
that the moneys paid into the wife’s CPF accounts were rightfully hers.
We agree with the learned President.

32  Taking into account the direct financial contributions, that by the
wife amounted to 21.2% as opposed to the husband’s 78.8%.

Direct contributions (Principal only):
Husband: $657,229 + $500,000 = 1,157,229,/1,468,455= 78.8%
Wife: $211,226 + $100,000= 311,226,/1,468,455 = 21.2%
The other matrimonial assets
33 We now come to the other matrimonial assets which are either in
the parties’ sole or joint names.
[A shophouse]

34  The shophouse was purchased in the joint name of the parties and
had an estimated value of about $2m, according to the husband, and
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$2.2m according to the wife. Similarly, there was no valuation report
obtained by either party. The outstanding loan was $1,000,457.31. The
first floor of the shophouse was tenanted for $10,000 per month while
the second floor was rented out for $1,700 per month. The husband paid
the rentals into two separate bank accounts. The wife claimed that she
had no knowledge of where the rentals went to and how they were used.

[D property]

35 The [D property] was purchased in the sole name of the husband
without the knowledge of the wife. This was one of the subject matter of
the discovery order which the husband had failed to comply with. No
valuation was done for this property at the time of the ancillary hearing.
There was also no information disclosed by the husband as to the
amount already paid and the outstanding mortgage.

[S property]

36  This Malaysian property was purchased in the parties joint name
and was fully paid by the husband. Parties valued it at RM$1.3m.

Companies

37 There were three companies, Imran Nawaz Surgery Pte Ltd,
Singapore Vein Centre Pte Ltd and IN Medical Associates Pte Ltd,
wherein both the husband and wife were directors and shareholders. The
wife was not a director of the fourth company, IN Medical Specialists Pte
Ltd, whereas the husband was.

Plots of land in Pakistan

38 The husband owned in his sole name five plots of land in Pakistan,
namely Nos [H1], [H2], [H3], [H4] and [H5] while the wife had two
plots in her sole name, namely, Nos [W1] and [W2]. The husband
claimed that the wife had purchased the land with moneys which came
from him.

Bank accounts

39 Parties also had several bank accounts which were either in their
joint or sole names. These were:

(a) UOB Joint Account No [303-xxx-XXX-X]

(b) Standard Chartered Bank Joint Account Nos. [40-x-XXXXXX-X]
and [40-x-XXXXXX-X |

(c) Husband’s UOB Account Nos. [364-xxx-xxx-X] and [344-xxx-
XXX-X |

(d) Husband’s POSB Account No. [849-xxxxxX-X |
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(e) Wife’s Faysal Bank Savings Account Nos. [526xxxxxx] and
[626xxxxXX ]

(f) Wife’s UOB account Nos. [395-xxx-xxx-x] and [408-xx-xXX-X ]

Shares

40  The husband also owned listed shares, namely, shares in Parkway
Holdings, Hongfok, Plife Reit and Wheelock.

Others

41  The remaining assets consisted of the two cars, one of which had
been transferred to the wife, the Raffles Town Club membership which
was in the husband’s name, the joint membership of Singapore Chinese
Swimming Club, the jewelleries and the household items.

The learned President’s Grounds of Decision

42  The learned President considered all the circumstances of the case
and using the broad brush and holistic approaches, and taking into
account the relevant matters under s 52(8) of the Administration of
Muslim Law Act (Cap 3, 2009 Rev Ed) (“AMLA”), he made the orders
dividing the matrimonial assets on 31 March 2014 as set out at [24]
above.

43 The learned President regarded the competing claims to be,
whether the matrimonial assets, as proposed by the husband, should be
divided in the proportion of 70% to the husband and 30% to the wife, or,
as proposed by the wife, 40% to the husband and 60% to the wife. He felt
that it would be just and equitable, applying the broad brush and holistic
approaches to all the circumstances in the case, to apportion the
combined matrimonial assets equally between the parties.

44 In dividing the assets equally between the parties, the learned
President was guided by the following decisions of the Appeal Board
where equal division of matrimonial assets were ordered or confirmed ,
in cases of long marriages:

(a) Asmah Bee bte Mohd Din v Selamat bin Sarkawi (1997) 2 SSAR 52

(b) Haji Ibrahim Kassim Anguillia v Mariam bte Abdullah Syariah
Appeal No 9 of 1994

(c) Abu Bakar bin Jaafar v Linah bte Dikin Syariah Appeal No. 23 of
1994

(d) Rabiah Bee bte Mohd Ayoob v Esufaly bin Fakhruddin Syariah
Appeal No 7 of 1999

(e) Shak Ban bin Md Ludin v Rosnah bte Parman (2000) 2 SSAR 119
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(f)  Chong Yok Kan (alias NoorAini bte Abdullah) v Hussin bin Yahya
Syariah Appeal No 25 of 2003

45  The learned President was mindful that while the factual matrix
and circumstances in the above cases differed, the decisions were
instructive as to how the Appeal Board arrived at a just and equitable
division of property upon divorce. Having decided on equal distribution,
he went on to deal with the [C property] (matrimonial home) and the [A
shophouse separately, while seeking to ensure equal distribution
holistically to reduce further disruption of the living and working
arrangements of the parties, just after the divorce.

46  The learned President also drew an adverse inference against the
husband for his non-disclosure, referring to his failure to comply with the
order of the Registrar of 5 June 2013, and in doing so, he ascribed a value
to the undisclosed funds which should form part of the matrimonial
assets (para 29 of the learned President’s Grounds of Decision). He took
the amount of $2,353,481 less $1.734m (being the retained moneys in
the company) and came to a figure of $309,405 which should be the 50%
share of undisclosed funds which the wife was entitled to.

47  Using the matrimonial home as the starting point, he then gave his
own valuation to the matrimonial home to come to a figure which would
be the parties’ 50% share and on the basis that the wife alone or with her
nominee retain the matrimonial home while the husband retain the [A
shophouse], he did an exercise of adding and offsetting the value of the
other matrimonial assets, namely, the parties’ CPF moneys, the seven
plots of land in Pakistan, the moneys he found had been withdrawn by
the wife, the two cars and the Raffles Town Club and the undisclosed
assets to equalise what each party would get from the division with the
resultant order.

48  While we appreciate the learned President’s attempt to arrive at a
just and equitable division through his detailed and meticulous exercise,
which was commendable, given the protracted the nature of the
proceedings, the acrimonious relationship of the parties and the
excessive material before him, we have doubts whether the real effect
would achieve equal distribution of the assets involved, which was what
he intended to achieve. Firstly, there was no proper valuation by
independent valuers done by the respective parties, for reasons best
known to themselves, which we could confidently accept as reliable at the
relevant time. Secondly, having regard to the passage of time between
the application for the divorce, the date of the divorce, the hearing of the
ancillary and the appeal hearing, and the changing market condition,
the intended objective may not be realised due to the movement in
property prices. Thirdly, with regard to the value ascribed to the
undisclosed funds, we do not think that the manner the figure was
ascertained was conclusive of the amount undisclosed. We noted that the
parties had also submitted on various possible permutations on the
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orders that could be made which would make the exercise even more
complex.

The decision of the Board

49  We are in total agreement with the learned President on the use of
the broad brush approach in this case. The precedent cases have been
helpful and instructive. In the Court of Appeal case of Lim Choon Lai v
Chew Kim Heng [2001] SGCA 48, the court in recognising that division of
matrimonial assets is not an exact science, held that a “broad-brush
approach” should be adopted to achieve a just and equitable division.

50 Further, in NK v NL [2007] 3 SLR(R) 743, it was held that a
spouse’s direct financial contribution is only one of many factors for
consideration and due weight had to be given to all indirect
contributions of the other party, which by their very nature, are not
reducible to monetary terms. Finally in ANJ v ANK [2015] SGCA 34, the
Court of Appeal reiterated that non-financial contributions also play an
important role, and depending on the circumstances of the case, they
can be just as important. The Court also added that the “collective indirect
contributions made by both panrties carries equal weight as the collective direct
Jinancial contributions made by both parties”.

51 In coming to our decision, this Board also took into account that
the husband had failed to comply with the order for discovery. On this
issue, we refer to the case of O’Connor Rosamund Monica v Potter Derek John
[2011] 3 SLR 294 (“O’Connor’), where the Singapore High Court
reiterated that the drawing of adverse inferences was based on the duty of
full and frank disclosure. It served as a disincentive to parties to withhold
material information. The court should only draw an adverse inference
when the circumstances permitted. Having drawn an adverse inference,
the court had to decide how to give effect to the same. There were two
ways of doing so: to order a higher proportion of the known matrimonial
assets to be given to the other spouse or determine the value of the
undeclared assets. In O’Connor, the wife’s lack of candour meant it was
impossible for the Court to put a value on the undisclosed assets. As such,
the court chose to grant the husband a larger share of the disclosed
assets. Adopting this approach was the second reason for the court’s
decision to increase the husband’s share in the matrimonial home,
taking into consideration ss 112(2) (%) and 114(1)(b) of the Women’s
Charter (Cap 353, 1997 Rev Ed).

52 Applying the principles in O’Connor to this case, this Board is of the
view that the wife is entitled to a higher proportion of the known assets.
We note there were essentially the two separate groups of assets, the
matrimonial home where there were direct financial contributions made
by the wife and the other assets where there was no direct financial
contribution by the wife, wherein the assets were derived from the
income of the husband and held either in jointly or solely by the parties.
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53  Having regard to the factors set out in s 52(8) AMLA, taking into
account the direct and indirect contributions of the parties and in
particular that of the wife in this case in a marriage of slightly more than
30 years, which by all standards must be recognised as substantially
lengthy, and the adverse inferences to be drawn against the husband for
his failure to comply with the order for discovery we are of the view that
the wife is entitled to 50% of the assets where she made no direct
financial contributions.

54  Asregards the matrimonial home, wherein the wife did make direct
financial contributions, we are of the view that she is entitled to 60% of
the net value of the property in view of her $100,000 cash contribution
and payments made through her CPF. We do not think she should be
accorded the full 21.2% as unlike in other cases where the moneys came
from earnings through gainful employment, the CPF funds were moneys
deposited into her CPF account by the husband himself from her
nominee directorships in the three companies. In order to give effect to
our intention that she be accorded a 60% net share, we order the parties
to make the necessary refund from their respective shares from the sale
proceeds of the matrimonial home.

55  We are also of the view that a more accurate distribution of the asset
can only be achieved with a proper valuation of the properties concerned
by an independent valuer and a sale where appropriate.

56 Consequently the matrimonial home, the shophouse and the plots
of Pakistani land are to be sold at market price. Similarly, the [D
property] will be sold unless the husband is able to pay to the wife 50% of
the net value of the property. The shares should be valued as at the date
of this order, sold off and the proceeds equally divided.

57  As regards the three companies in which the wife was and still is a
director and shareholder, the profitability of the companies was
dependent on the husband continuing running his practice therein.
Other than being named as director, her role was only confined to
confirming the documents required for the annual general meeting of
the companies. The husband, in his skeletal submissions for the ancillary
hearing, informed that each party owns a single share and as the value of
the companies was in contention, he proposed that they be liquidated to
ascertain their value. The husband had by then resigned as directors of
the three companies and the companies had been dormant since August
2013. This would mean that the wife and the two children remained as
directors of the three companies. In view of the above and the
development in relation to the three companies, we make no Order on
the three companies. The directors would have to decide on the fate of
the three companies, including having them wound up under the
Companies Act (Cap 50, 2006 Rev Ed) and the assets distributed in
accordance with the law.
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58  As for IN Medical Specialists Pte Ltd, for which the wife is neither a
director nor shareholder, we allow the husband to retain the company
for him to continue to run its business. In doing so, we order that the
wife retains the jewelries valued between $455,000 and $600,000 which
she had included as matrimonial assets in her affidavit.

59  We are aware that the parties had funds in the respective CPF
accounts amounting to $89,989 for the husband and $85,421 for the wife,
which parties will retain without any division as the proportion was
almost equal. As for the bank accounts as listed in the learned President’s
grounds, we order that the moneys be withdrawn and be equally shared
between the parties.

60 As regards the remaining orders relating to the [D property], [S
property], the two cars, the Singapore Swimming Club joint
membership, the Raffles Town Club membership and the household
items, we agreed with the learned President’s order.

Costs

Costs of Notice of Motions

61 Both parties failed in their respective motions. We are of the view
the appropriate order to make is that each party bear its own costs.

Costs of appeal

62 In the parties’ respective submissions, the husband had asked that
the wife be given a 30% share. The wife initially sought 50% but in her
final submissions, she sought 60%. As the final order made was
significantly closer to the wife’s submission, we are of the view that she
had substantially succeeded in this appeal. In view of the extent of the
dispute, voluminous material filed and the assets involved in this appeal,
we would order that costs fixed at $8,000 be awarded to the wife for the
appeal. We also order that the costs awarded to the wife below stands.

Final order
63 In conclusion, our final order would read as follows:

1(a) the [C property] shall be sold in the open market within 8 months
with effect from the date of this order at market price. Upon sale, the
proceeds of sale shall be apportioned as follows:

(i) to make payment of the outstanding mortgage loan with
Standard Chartered Bank;

(ii) to pay all the costs and expenses arising from the sale,
including the payment of the agent’s commissions;

(iii) the balance to be divided in the proportion of 40% to the
husband and 60% to the wife.
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(b) Each party shall refund to their respective Central Provident Fund
(CPF) accounts moneys utilised towards the purchase of the property,
including accrued interest from their share of the sale proceeds.

2 The [A shophouse] shall be sold in the open market within 8 months
as at the date of this order at market price, and the net proceeds after
paying all costs and expenses arising from the sale including the payment
of agent’s commission, and payment towards the outstanding mortgage
loan shall be divided equally. CPF moneys, if any, used by either party for
the purchase is to be refunded by the parties to their respective CPF
account including accrued interest from their share of the sale proceeds.

3 The [D property], held in the husband’s name, shall be valued by a
valuer, to be appointed by parties, within 8 weeks as at the date of this
order. The wife shall be entitled to 50% of the net value of the property
and the husband shall pay to the wife, the said value in cash, 2 weeks after
the date of valuation. In default of the said payment by the husband, the
property shall be sold in the open market forthwith and the net proceeds
of sale after paying all costs and expense arising from the sale including the
payment of agent’s commission and payment towards the outstanding
mortgage loan shall be divided equally between the parties. CPF moneys, if
any, used by the husband for the purchase is to be refunded by him to his
CPF account, including accrued interest from his share of the sale
proceeds.

4 The husband’s 5 plots of land in Pakistan, namely, Nos. [H1], [H2],
[H3], [H4] and [H5] in his name and the wife’s 2 plots of land in Pakistan
in her name, namely, Nos [W1] and [W2] are to be sold at market price
and the sale proceeds, after paying all costs and expenses arising from the
sale including the payment of agent’s commission are to be divided
equally.

5 The order by the learned President with regards to Imran Nawaz
Surgery Pte Limited, Singapore Vein Centre Pte Ltd and IN Medical
Associates Pte Ltd is set aside. There shall be no order for division in
respect of these assets.

6 The wife shall retain all the jewelries.

7 Paragraphs 4, 6, 7, 9, 10, 11, 12, 13, 14 and 18 of the Order of the
learned President below are to stand.

8 Where any house or land has to be sold, both parties shall sign,
execute and indorse his/her name on all necessary documents required to
effect the sale of the property.

9 In default thereof, the Registrar or President of the Syariah Court
shall exercise the powers under Section 53A of the AMLA Cap 3 and sign ,
execute and/or indorse on behalf of the defaulting party, and in his/her
name on all documents to effect the sale of the property . Such signature
thereof shall have the same effect as the execution or indorsement by the
defaulting party.

10 The husband shall pay the wife the sum of $8,000 as the cost for
these appeals.

Note

1. At [5] of the Grounds of Decision above, the parties had consented
to the orders for nafkah iddah, which translated to $8,000 per month
and mutaah at the rate of $30 per day, where husband apparently
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earned $30,000 per month. Relatively high rates of mutaah have also
been recorded in previous cases. In Camelia Tatiana Shawdique v
Hermanus Leonardus Jacob Originating Summons No 38167 of 2010,
the parties before the Syariah Court consented to the award of
mutaah amounting to $350,000 for the marriage of 30 years, which
also worked out to about $30 per day of the marriage. In the case of
Ahmad Kamal Gilani v Namazie Farah Originating Summons No 32026
of 2011, where the parties were married for five years and seven
months, the Syariah Court awarded mutaah in the sum of $65,000,
which worked out to about $32 per day and the Appeal Board did
not disturb this order for mutaah. In the case of Yusrie bin Md Mohsen
v Nooraeni bte Minhaj Originating Summons No 29864 of 2007, the
Syariah Court ordered the husband, who earned $20,000 a month, to
pay mutaah totaling $80,000, based on $20 per day for the 11-year
marriage and the Appeal Board confirmed the order in Appeals Nos
16 and 17 of 2007 (case cited in the note to Lubna bie Sheikh Othman v
Khalid bin Omar Abdat (2008) 2 SSAR 158 at 186). In Mark Adrian
Walter v Faridah bte Awall-Walter Syariah Appeal No 2 of 2013, where
the husband earned $25,000 per month, the Syariah Court
(in Originating Summons No 42585 of 2012) ordered wmutaah
amounting to $131,000, also based on $20 per day for the 18-year
marriage, and the Appeal Board upheld the order for mutaah. In
Moledina Zain v Shamim Akbar Moledina in Originating Summons No
37811 of 2008, the parties before the Syariah Court, consented to the
order for $153,640 for mutaah, based on $20 per day for their 20-year
marriage.

The $8,000 costs awarded by the Appeal Board to the wife for the
appeal, which was heard for about four hours, involving three
counsel for each party, was apparently the highest costs ordered by
the Board for an appeal to date. The Appeal Board had stated (at
[62]) that this was “[i]n view of the extent of the dispute, voluminous
material filed and the assets involved in this appeal ...” The Appeal
Board had also ordered the $4,000 costs, awarded by the Court
below, to stand.

In comparison, in the case of Abdul Fadzil bin Abdul Kadir v Aerni bte
Sulaiman (2006) 2 SSAR 151, the Court had ordered the husband to
pay costs of $2,000 but the Appeal Board increased it to $4,000 for
the proceedings below and further ordered $2,500 for the appeal. In
the case of Yusrie bin Md Mohsen v Nooraeni bte Minhaj, cited at n 1,
above, the Court had ordered the husband to pay $3,000 as fixed
costs of three interlocutory applications and $10,000 as the fixed
costs of the court proceedings where two counsel appeared for each
of the parties. The Appeal Board in Appeals Nos 16 and 17 of 2007,
dismissed the husband’s as well as the wife’s appeals against the
Court’s orders for costs.
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Abdul Jabar bin Johar
v
Saripah bte Latiff

[2013] SGSAB 8

Syariah Appeal Board — Appeal No 16 of 2013

Abdul Rahim bin Abdul Jalil, Mustazah bin Bahari, Shaikh Logman bin Shaikh
Hasan

9 October; 5 November; 11 December 2013

Procedure — Extension of time — Appeal Board noted from replies of Syariah Court and
Registry of Muslim Marriages (ROMM) to its queries and from ROMM’s website, that
registration of rujuk depended on production of Divorce Decree but that nothing in
Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) (“AMLA”) imposed such
condition — Appeal Board stated steps should be taken to ensure Decree issued before expiry
of three months, as, in absence of Decree, Kadi would not entertain registration of rujuk,
even if valid in Islamic law — Appeal Board found it not fair to penalise parties when
delay in issuance of Decree beyond their control — Paragraphs 14 and 25

Revocation of divorce/Rujuk — Registration — Whether Kadi could register rujuk under
the AMLA within three months of husband’s out-of-court divorce pronouncement but before
Syariah Court issued decree of divorce — Whether Kadi could register rujuk pronounced
within three months of talak, but after seven days of rujuk pronouncement — Husband
pronounced talak in November 2012 and went to Syariah Court same day — Syariah
Counrt officer stated talak was valid and gave form to parties meant for commencement of
divorce proceedings — On 5 January 2013, husband pronounced rujuk but wife remained
silent — On 7 January parties reported rujuk to Syariah Court but were told by Syariah
Court officer rujuk not valid — On 28 February parties attended Syariah Court
appointment and were asked whether they wanted reconciliation, wife eventually accepted
rujuk pronounced earlier and parties told to attend court again — On 21 May, Syariah
Court having confirmed divorce by one talak, issued Decree and parties went to ROMM
with Decree to register rujuk on same day — Kadi rejected application to register rujuk as
application made after expiry of seven days afler rujuk pronounced, in contravention of
s 102(2)(a) AMLA — Parties appealed — Appeal Board found that rujuk made within
iddah period allowed — As more than seven days had elapsed from revocation made to
application made, Kadi not empowered to register rujuk under s 102(2)(a) AMLA —
Registrar of Muslim Marriages also not empowered to give consent for Kadi to register rujuk
under s 107 AMLA, as three months had elapsed — Appeal Board noted parties informed
Syariah Court of rujuk on 7 January 2013 and 28 February 2013 but were told to wait —
Decree only made on 16 May 2013 by which time three months had elapsed — Appeal
Board found ROMM’s practice would mean rujuk registration would depend on
production of Decree — Appeal Board found nothing in AMLA to empower it to extend or
abridge prescribed time limits of seven days or three months, but rvelied on r 44 Muslim
Marriage and Divorce Rules (Cap 3, R 1, 2001 Rev Ed), s 7 Supreme Court of Judicature
Act, a case in Singapore Civil Procedure 2007, and a Malaysian civil case, regarding
power to extend time — Appeal Board also noted Quranic injunction to judge equitably;
that as parties complied with time limit of seven days, situation they faced not their fault;
that legislative intent behind ss 102(5) and 107 AMLA not to bar application for
registration of valid rujuk made during iddah; and that parties had no other avenue to
resolve predicament if appeal disallowed — Appeal Board ordered, in interest of Muslim
ummah, that time to apply for rujuk registration be extended and Kadi to allow parties to
apply within three weeks of order and, Kadi, if satisfied rujuk valid, to register it —
Paragraphs 2 to 26
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Case(s) referred to
Megat Najmuddin bin Dato Seri (Dr) Megat Khas v Bank Bumiputra (M) Bhd [2002]
1 MLJ 385
R v Bloomsbury and Marylebone County Court, ex p Villerwest Ltd [1976] 1 WLR
362

Legislation referred to
Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) ss 55, 56, 56A, 102,
107

Muslim Marriage and Divorce Rules (Cap 3, R 1, 2001 Rev Ed) r 44
Supreme Court of Judicature Act (Cap 322, 2007 Rev Ed) s 7
Rules of Court of Appeal (Malaysia) rr 7, 18(4) (d), 102

Quranic verse(s) referred to
Surah b, Al Maidah, verse 45
Surah 7, Al A’raf, verse 29
Surah 49, Al Hujurat, verse 9
Surah 60, Al Mumtahinah, verse 8

Abdul Rohim Sarip for the appellants.

11 December 2013

1 The appellants, Abdul Jabar bin Johar (“husband”) and Saripah bte
Latiff (“wife”), appeal against the decision of the Kad: in refusing to
register the rujuk made by the husband.

Background

2 The parties were married on 15 September 1984. On 29 November
2012, the husband pronounced talak on the wife by saying, in Malay, “Aku
ceraikan kaw” [Translation: “I divorce you.”]

3 On the same day, the parties went to the Syariah Court to confirm
the status of the pronouncement of talak. They were told by a Syariah
Court officer to the effect that the talak was valid and were told to return
home. At the same time they were given a green form that was filled up
by the husband and subsequently posted out. According to both parties,
they did not know until later that the green form was a registration form
to commence divorce proceedings in the Syariah Court. On 5 January
2013, the husband pronounced rujuk (revocation of divorce) on his wife.
The wife remained silent after this pronouncement was made. On
7 January 2013, the parties went to the Syariah Court to report the rujuk.
The husband had to fill up another green form even after the wife had
informed that the parties had filled up such a form before. They were
then told by the same Syariah Court officer who attended to them on
29 November 2012 that the rujuk was not valid as the wife had not
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accepted it. They returned home after they were told to wait for a letter
from the Court. In the meantime, the wife sought the advice of a few
Ustaz on the validity of a rujuk that is not accepted by the wife. Save for
one Ustaz, the rest gave an opinion that contradicted that of the Syariah
Court officer.

4 Subsequently, the parties received a letter from the Syariah Court
titled “Appointment to file Summons (Remarriage)”. In the said letter,
the parties were informed that the appointment had been fixed on
28 February 2013. The appellants returned to the Syariah Court on
28 February 2013. They were asked by another Syariah Court officer
whether they wanted to reconcile. The wife said that she was unsure and
the parties were told to return home and think over the matter. The wife
then decided to accept the rujuk and informed the Syariah Court officer
who advised them earlier on the status of the talak and rujuk that she
accepted the rujuk. They were then told to return in the afternoon of the
same day. When they returned the same afternoon, they were told to
return to the Syariah Court on 16 May 2013. On 21 May 2013, the parties
went to the Syariah Court where the Court confirmed the
pronouncement of divorce, decreed a divorce by one talak raji’i and
ordered that the divorce be registered. Thereafter, on the same day, the
parties went to the Registry of Muslim Marriages (“ROMM”) with the
Divorce Decree issued by the Syariah Court to register the rujuk but the
application was rejected by the Kad:.

5 For easy reference, we produce below a table on the above chain of
events:

Date Event Outcome/Comments

29 November 2012 |Talak was pronounced.

29 November 2012 |Appellants went to Syariah
Court to confirm the status

of the talak.

Appellants were told the
talak was valid and were
asked to fill a registration
form to commence divorce

the talak pronounced on
29 November 2012,
decreed and registered the
divorce.

proceedings.

5 January 2013 Husband pronounced
rujuk on the wife.

7 January 2013 Appellants went to Syariah [Appellants were told that
Court to inform the Court |the rujuk was not valid as
of the rujuk. the wife did not accept it.

28 February 2013 |Appellants went to Syariah |Appellants were told to
Court again. The wife return to the Syariah Court
informed that she on 16 May 2013.
accepted the rujuk.

16 May 2013 Syariah Court confirmed
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21 May 2013 Appellants went to ROMM |The application to register
to register the rujuk. the rujuk was rejected by
the Kadi.

Grounds of Decision of Kadi

6 The Kadi stated in his Grounds of Decision that he could not grant
the application to register the rujuk as it was made after the expiry of
seven days (from the date it was made) and accordingly, contravened
s 102(2) (a) of the Administration of Muslim Law Act (Cap 3, 2009 Rev
Ed) (“AMLA”). He added that three months had lapsed (calculated from
the date the rujuk was made) before the application was made.

Relevant legislation

7 The relevant legislation covering the revocation of divorce is stated
in the following provisions of the AMLA (ss 102 and 107):

102.—(1) Nothing in this section shall be construed as preventing a Kadi or
Naib Kadi, at his option, from solemnizing and registering a marriage at his
house or office or at the house of the parties or one of the parties thereto.

(2) In the case of every marriage or revocation of divorce effected in
Singapore and which has not been registered in accordance with
subsection (1), the husband and wife shall -

(a) attend personally within 7 days of the marriage or revocation
of divorce at the office of a Kadj,

(b) furnish such particulars as are required by the Kad: for the due
registration of such marriage or revocation of divorce; and

(c) apply in the prescribed form for the registration of such
marriage or revocation of divorce.

(3) A Kadi shall not register any revocation of divorce unless he is
satisfied after the inquiry that the parties have consented to the registration
thereof.

(4) Where, on the application for the registration of a revocation of
divorce, the Kadi is not satisfied that both the parties have consented to the
registration thereof, the Kadi shall refer the application to the Syariah
Court and the Syariah Court may make such decree or order as is lawful
under the Muslim law.

(5) In the case of every divorce effected in Singapore, the husband and
wife shall attend personally at the Syariah Court within 7 days of the
divorce, or such extended time as the Syariah Court thinks fit, and —

(a) furnish such particulars as are required by the Syariah Court;
and

(b) apply in the prescribed form for a decree or order for divorce.

107. Any marriage or revocation of divorce which has not been registered
within the time prescribed by section 102 may, with the consent in writing
of the Registrar, and subject to section 102(3) and (104) be registered by a
Kadi within 3 months from the date of such marriage or revocation of
divorce.
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The appeal

8 The appellants submitted that they should be allowed to register
the rujuk or alternatively, that they should be allowed to marry again. In
respect of the first option, they stated that the Kad:i erred when he made
no finding as to whether the rujuk was valid or otherwise in his Grounds
of Decision. They argued that the rujuk was valid as it was made within
the period of three months as allowed in Islam and accordingly, it should
be registered. As for the alternative option, they submitted that the Kad:
also erred when he told the parties that they could not marry again,
notwithstanding the fact that the parties were divorced as shown by the
Divorce Certificate issued by the Syariah Court.

Decision of the Board

9 In Muslim law, a divorce can be revoked within the period of iddah,
ie, the period within which a divorced woman or a widow is forbidden to
remarry. The falak in the present case was pronounced on 29 November
2012. This was followed by the pronouncement of rujuk on 5 January
2013. The wife had accepted the rujuk when they went to the Syariah
Court on 28 February 2013. The rujuk was, therefore, made well within
the iddah period allowed in Islam.

10 The application the appellants made to the ROMM was for the
registration of the rujuk. In this respect, the Kadi would have to comply
with the requirement that the application would have to be made within
seven days of the revocation under s 102(2) (a) AMLA. As more than
seven days had elapsed, he would not be empowered to register the rujuk.
The Registrar of Muslim Marriages would also not be empowered to give
his consent for the Kadi to register the rujuk under the extended time
given in s 107 AMLA as three months had elapsed.

11 Itis unfortunate that the application for the registration by the Kad:
was not made within the time frames stipulated in the AMLA. However,
we note that the parties did inform the Syariah Court of the
pronouncement of the rujuk on 7 January 2013 and 28 February 2013,
but were told to wait. The Court registered the divorce subsequently on
16 May 2013, by which time the three months period had expired.

12 The reply given by the Registrar of the Syariah Court to our queries
with regard to the rujuk process in the Court is as follows:

The Rujuk Process for walk-in cases

1. Applies when both parties attend and inform our counter staff
that husband has pronounced talak and they wish to rujuk.

2. Counter staff will hand a declaration form for the husband to
fill up.

3. A senior officer will approach a president to verify the talak.

4. If the talak is valid and parties are within the iddah period, one

of the parties will be asked to fill up the registration form and pay
$300 (for issue of Originating Summons, consent order and divorce
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certificate). If they do not have sufficient funds, they will have to
come on another working day between 8.30am to 9.30am.

5. When they come, they will be asked to see our in house
counsellor who will confirm with the parties their intent to rujuk and
whether the husband had pronounced any other talaks and they are
within the iddah period. Once satisfied she will refer the case to a
mediator.

6. Mediator will draft a consent order and parties will appear
before a president who will confirm the talak pronouncement and
decree a divorce. All this will be done on the same day.

7. They can collect their order of court after three working days.

8. With the order of court they may proceed to ROMM
(‘Registrar of Muslim Marriages’) to rujuk.

13 The reply given by the ROMM to our queries relating to the
registration of rujuk is as follows:

1. The documents required by the Kadi for the registration of rujuk are:
Decree from the Syariah Court, the presence of two witnesses and their
NRICs, the husband and wife’s NRICs.

2. Yes, a Court Decree of Divorce has to be produced to be registered
by the Kadi (not a Divorce Certificate).

3. Members of public who come to ROMM for enquiry on rujuk will be
advised orally on documents required to be produced. In addition, the
information is also available at ROMM’s website:
http://app.romm.gov.sg/about/marriage/romm revocation divorce. asp.

14 It is stated in the above ROMM’s website that a Divorce Decree
from the Syariah Court is required for the registration of rujuk.

15 The present practice would mean that the registration of a rujuk
would be dependent on the production of a Divorce Decree. There is
nothing in the AMLA that imposes such a condition. If the practice is to
be maintained, steps should be taken to ensure that the Divorce Decree
is issued before the expiry of three months. Otherwise, it could result in a
situation where the Kadi, in the absence of such a Decree, would not
entertain the registration of a rujuk that is otherwise valid in Islamic law.

16 We do appreciate the predicament faced by the appellants with
regard to the status of their marriage. They wish to continue with their
marriage but without the registration of the rwjuk, they would be
considered as having been divorced as certified by the Divorce Certificate
issued by the Syariah Court.

17  However, there is nothing in the AMLA to empower the Appeal
Board to extend or abridge the prescribed time limits of seven days
found in s 102 and three months found in s 107. Where the statutory law
in the AMLA is silent, it would be useful for us to refer to the civil rules
and procedure to assist us in this matter as provided in r 44 of the Muslim
Marriage and Divorce Rules (Cap 3, R 1, 2001 Rev Ed) that states:

In matters of practice and procedure not expressly provided for in these
Rules, the registrar, the Court or the Appeal Board may adopt the
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procedure for the time being adopted in relation to civil proceedings in
any court.

18 In regard to civil proceedings, s7 of the Supreme Court of
Judicature Act (Cap 322, 2007 Rev Ed) empowers the High Court, which
in our case is the Appeal Board, to enlarge or abridge the time
prescribed:

Time:

7. Power to enlarge or abridge the time prescribed by any written law for
doing any act or taking any proceeding, whether the application therefor is
made before or after the expiration of the prescribed period, but this
provision shall be without prejudice to any written law relating to
limitation.

19  The following is also stated In the Singapore Civil Procedure 2007
(commonly referred to as the “White Book”), in relation to abridging of
time:

In R v. Bloomsbury and Marylebone County Court, ex p. Villerwest Ltd. [1976]
1 W.L.R. 362 at 366; [1976] 1 All E.R. 897 at 900, CA. Lord Denning M.R.
expressed the view that if a condition was not fulfilled within a specified
time, even though the action may be said to cease to exist, the court always
has the power to bring it to life again, by extending the time.

20  Of paramount importance is the requirement in the Holy Qur’an
that we judge equitably (see Surah 5, Al Maidah, verse 45; Surah 7, Al A’raf,
verse 29; Surah 49, Al Hujurat, verse 9; Surah 60, Al Mumtahinah, verse 8).
In the present case the situation faced by the parties did not arise
through their fault. They had complied with the time limit of seven days
and, as the wife had consented to the rujuk when they reported to the
Syariah Court on 28 February 2013, the rujuk was made within the iddah
period.

21  That said, we are inclined to think that the requirement of the
period of seven days in s 102(5) and three months in s 107 have been
enacted to ensure, in accordance with Muslim law, no registration will be
made of a rujuk made after the iddah period. In this light, we do not think
that the intention of the legislature was to bar application for registration
of a valid rujuk made during the iddah period.

22 Further, there is no other avenue that the appellants can turn to
resolve their predicament in the event their appeal is disallowed. The
decision of the Appeal Board is final and conclusive (s 56A AMLA). That
decision cannot be revised by the President of Singapore (s 56 AMLA).

23 In passing, we would like to refer to a Malaysian civil case cited by
counsel for the parties, ie, Megat Najmuddin bin Dato Seri (Dr) Megat Khas v
Bank Bumiputra (M) Bhd [2002] 1 MLJ 385 (“Megat”). In that case, the
appellant had wanted to appeal on the decision made by the lower court.
Rules 18(4) (d) and 7 of the Rules of Court of Appeal (“RCA”) require a
copy of the judgment, decree or order to be included in the record of
appeal and this must be filed within six weeks after the entry of appeal.
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There are also the Practice Directions which provide that as soon as the
appellant receives the sealed order from the High Court, the said order
can be filed as supplementary record of appeal without any application.
The appellant only received the judgment to be included in the record of
appeal beyond the time frame provided by the RCA and sought to file the
record of appeal. The respondents objected for non-compliance of the
RCA. The Court of Appeal upheld the objection holding that the appeal
record was defective and, therefore, there was no proper appeal before it.
The appellant appealed to the Federal Court against the decision of the
Court of Appeal.

24  Federal Court Judge Mohtar Abdullah addressed the loop hole to
the Practice Directions as follows:

Let me pause here. The phrase ‘as soon as the appellant receives the sealed
order from the High Court’ does not come with any qualifying time frame
— the court order may well be received within the 6 week period for filing
the record of appeal or as commonly happens, it may have been received
after the expiry of the said period. It must be stressed that the practice
direction addresses the specific problem of delay in obtaining and filing
copies of judgment, decree or order — a delay that invariably emanates
from the court (the judge or the registry).

25  As there is inconsistency with the RCA and the Practice Directions
and the appellant had diligently complied with Rules and/or the Practice
Directions, leave to appeal by way of a majority decision was granted to
the appellant. In granting leave, Federal Judge Mohtar Abdullah stated:

In short, on the facts of the present case, the appellant who had filed
everything in time, except for that copy of the court order, must apply to
the court for leave to file the said court order out of time. Rules are rules!
They must be obeyed. Numerous judgments can be cited in support of this
firm stand on the necessity for a strict adherence on the rules. I agree.
However a judge should not be so besotted by the rules that his sense of
justice and fairness becomes impaired because of his blinkered fixation on
the technicalities of the rules and cold letter of the law. The judge should
be mindful of rule 102 of the RCA which provides that ‘non-compliance
with any of these rules, or any rule of practice for the time being in force,
shall not render any proceedings void’. The said rule also provides for the
discretionary power of the judge to deal with such irregularity ‘in such
manner and upon such terms’ as the judge thinks fit. Therefore a fair
minded judge should look at all the circumstances of the case before
penalizing the party who infringes any particular rule of procedure ... The
court should consider why the appellant acted in the manner he did. In
this case the appellant was relying on the Court of Appeal’s own practice
direction which allows alternative procedures for filing or submission of
the copy of the court order. The appellant cannot be penalized for any
delay on the part of the court to issue the sealed order. It is trite law. This is
a clear case where injustice has been done to the appellant who has been
denied his right to have his appeal heard on its merit.

26  The facts in Megat are substantially similar to the present case. The
practice of ROMM is not to register rujuk until and unless a Divorce
Decree is produced and the process of issuing the Divorce Decree would
only be done upon the registration of talak. It would not be fair in this
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case to penalise the parties when the delay in the issuance of the Divorce
Decree was beyond their control.

27  The facts and circumstances of this case are exceptional and it is in
the interest of the Muslim ummah, that, on appeal, we order the time to
apply for the registration of the rujuk be extended in that the Kadi is to
allow the appellants to make such an application and, if the Kadi is
satisfied that the rujuk is valid, to register it. We also order that the
application is to be made within three weeks from the date of this order.

Note:

With regards to the power to register after expiry of time, /n Re Mohd
Nazran s/o Mohd Hanifa (1990) 5 SSAR 22 (at [5]), the Appeal Board
agreed with the Kadi that he had no power to register a marriage
solemnised more than seven days before the application was made to
register it. The Registrar of Muslim Marriages could only give his written
consent to the Kadi to register the marriage before three months from the
date of the marriage, but the application for registration was made more
than a year after the marriage was solemnised (at [6]). The Appeal Board
relied on s 106(1) AMLA to order the marriage to be registered (at [7] and
[17]).
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Syariah Appeal Board — Appeal No 12 of 2012
Latiff bin Ibrahim, Mohd Kamal bin Mokhtar, Mustazah bin Bahari
22 August; 8 November 2012

Divorce — Custody — Sole custody — On wife’s application, Court varied consent order
for joint custody of children to wife’s sole custody while increasing husband’s access —
Husband appealed for reinstatement of joint custody order, for further increase in access and
for copies of children’s academic results — Appeal Board stated joint custody was norm,
unless case fell within exceptions like abuse of children — Burden on wife to show changed
circumstances — Appeal Board noted Court did not address admissibility and credibility of
children’s handuwritten notes, influenced by parties’ differences in managing access issue
and failed to appreciate differences on access could still arise with sole custody — Also,
Court had not explained how it favoured one spouse’s allegations over other’s without
examining witnesses — Hence, wife failed to discharge burden of proof — Nevertheless,
husband warned he ran risk of losing custody if he repeated conduct adversely affecting
children’s well-being — Appeal allowed — Paragraphs 16 to 36

Divorce — Matrimonial proceedings — Procedure — Fvidence — Admissibility of
children’s handuwritten notes produced in wife’s affidavit — Wife claimed notes
complaining of husband’s conduct written voluntarily without influence — No physical
abuse alleged — Husband alleged notes hearsay evidence and children were pressured and
tutored to make notes — Appeal Board viewed procurement and submission of notes from
young children, attacking any spouse as very serious matter — Relevant questions included
who suggested writing notes, when and where, and whether children properly counselled, etc
— Hence Court failed to address issues of relevance and credibility — Paragraphs 8 to 11
and 23 to 25

Jason Peter Dendroff for the appellant;
Noor Mohamed Marican for the respondent.

8 November 2012

1 The Appellant and the Respondent were divorced on 12 July 2010
as confirmed by a Syariah Court order dated 1 April 2011. The Syariah
Court also made the usual orders on nafkah iddah, nafkah mutaah and
division of matrimonial properties but these orders are not relevant to
this appeal.

2 This appeal relates to the custody order made on their three
children. By consent, the parties had been awarded joint custody of their
two sons aged [redacted] and [redacted] and daughter aged [redacted],
with sole care and control of all three children to the Respondent.
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3 With regard to access to the children, the Appellant was granted
access on alternate weekends from Saturday 6.00pm to Sunday 2.00pm
and alternate Hari Raya Puasa and Hari Raya Haji. He was also granted
access for half of the June and November/December school holidays.

4 About five months after custody order was made, the Respondent
successfully applied for the joint-custody order to be varied to sole
custody to her. Her application for the Appellant’s access to the children
to be reduced to supervised access every Saturday for three hours only
from 2.00pm to 5.00pm was, however, dismissed by the Syariah Court.

5 The Syariah Court instead varied the Appellant’s access to the
children to alternate weekends from Saturday 6.00pm to Sunday 6.00pm,
and alternate public holidays and Hari Raya Puasa and Hari Raya Haji
from 10.00am to 6.00pm. He was also given access for two days during the
March school holidays and the first two weeks of the June and December
school holidays.

6 The Appellant is aggrieved by the above variation order of
22 February 2012 and appealed to this Appeal Board for the original
joint custody order to be reinstated. He also appealed for the access
order to be varied as follows:

iii.  Alternate Hari Raya Puasa and Hari Raya Haji from 8.00 p.m. on the
eve to 4.00 p.m. on the Ist day of the said Hari Raya and on the year where
the Appellant does not spend the eve of Hari Raya; from 4.00 p.m. to 8.30
p-m. on the 1st day of the said Hari Raya.

V. Half of June and half of November/December school holidays.

vi.  The Appellant shall also be entitled to have a copy of the children’s
academic results.

Alleged change in circumstances leading to variation order

7 Before the Syariah Court, the Respondent submitted that there was
a change in circumstances after the divorce was confirmed, which
justified the variation of the custody order. She alleged that the
Appellant’s “adverse conduct since the divorce” had caused the “3
children to feel harassed, disturbed and traumatized”. She also alleged
that the Appellant had “harassed [her] continuously to a point” that she
was unable “to move on with [her] life and to focus on attending to the
needs of the children”.

8 In her lengthy affidavit, she provided details of the above
allegations. As her allegations are lengthy, we would only summarise
these allegations in our decision.

9 In summary, she alleged that the children dreaded to spend time
with the Appellant and that he did not care about their emotional well-
being leaving the children upset, unsettled and unhappy whenever they
were with him.
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10 In support of her allegations, she produced written notes from the
three children which she claimed was written on their own accord and
“without any influence” of any parties. In those notes, the children
complained about the Appellant’s conduct ranging from him scolding,
taunting and shouting at them to him scolding their teacher over the
hand-phone when he was with them.

11~ Troublingly, strong words were used by the children like “feeling
really scared”, “being continually bullied and pushed around” and that
being with him “was like torture”. However, there was no allegation of
physical abuse of the children.

12 More importantly, all of the children’s allegations related to the
Appellant being upset about not being informed of one of his son’s
school trip to Perth and not being regularly informed of the children’s
academic results. The Appellant only discovered about the trip from the
school web-site. The Respondent alleged that she thought that the son
was going to inform the Appellant of the trip but did not do so. She did
not explain why she could not inform the Appellant herself before the
trip.

13 With regard to her allegation that the Appellant was harassing her,
the Respondent alleged that the Appellant had texted her threatening to
text the Ministry of Education and the Public Service Division about the
arrears on their conservancy charges. She also referred to the Appellant’s
default on the monthly maintenance charges for the children. She also
referred to a dispute she had with the Appellant on his request for the
two sons to break fast and perform ferawih with him every Saturday
during the holy month of Ramadan. She then complained about the
presence of cats in the Appellant’s home which would affect one of the
sons who has an “allergic rhinitis”. She also complained about the
Appellant’s aggressive conduct towards the staff of the children’s school.

14 Inresponse, the Appellant denied the Respondent’s allegations. He
alleged that the Respondent’s ultimate objective is to sever his ties with
his children. He produced photographs of the children being happy
when they were with him to rebut the allegation that they were being
bullied or tortured by him. He exhibited copies of his text messages to
the children’s school staff, the children and the Respondent to show that
there was no animosity between him and them.

15 With regard to the children’s notes, apart from alleging that these
are hearsay evidence, he alleged that the three children informed him
that “they had been pressured and tutored by the [Respondent] and the
[Respondent]’s mother and father into making them’.

Syariah Court’s Grounds of Decision

16  The starting point of the Syariah Court’s decision is significant. The
Syariah Court found that both parties were more concerned with their
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own interests than the children’s. It also found that each party was trying
to win the love of the children over the other party.

17  Notwithstanding this finding, the Syariah Court decided that the
Respondent should be granted sole custody of the children. The Syariah
Court based its decision on two main grounds.

18  First, it found that the Appellant’s aggressive conduct towards the
children’s school principal over the Perth trip and the children’s
academic results, which was also exhibited in the presence of the
children, adversely affected his relationship with the Respondent and
children, and, therefore, made joint custody unworkable.

19  Second, it found that the children like the Respondent more than
the Appellant and would prefer to be with her. In this respect, the
Syariah Court seemed to have been influenced by the written notes of the
children, which the Appellant had challenged.

Our decision

20  The law on custody of children upon divorce in the Syariah Court is
well settled. Joint-custody is the norm unless the case falls within the
narrow exception like abuse or violence on the children.

21  In the present case, both parties accepted this position at the time
the divorce was confirmed on 1 April 2011. The burden of proof was on
the Respondent to show that circumstances had changed over the five-
month period to merit a departure from the norm.

22 In our view, the Syariah Court erred as a matter of law and fact in
accepting that the Respondent had discharged that burden in three
material respects.

23  First, we do not think that the Syariah Court had sufficiently
addressed the issue of the admissibility and credibility of the children’s
hand-written notes. We view the procurement and submission of hand-
written notes from young children attacking any spouse as a very serious
matter. The fact that the Respondent deemed it fit to obtain from the
children these notes troubled us. We asked ourselves a number of
questions such as “who suggested the writing of these notes?”, “when
were the notes prepared?”; “where?”, “who was present?”; “were the
children properly counselled?”, etc. None of these questions were
addressed by the Respondent except to make general submissions that
they were the children’s own notes. The Syariah Court did not address
any of these questions.

24 The Appellant had in fact challenged the admissibility of these
notes and alleged some sort of pressure and coaching were imposed on
the children. This was not addressed by the Syariah Court.

25 It was apparent to us that the Syariah Court was persuaded by the
children’s notes but it failed to address the issues of relevance and
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credibility. The Syariah Court also did not address the evidence
submitted by the Appellant to show that his relationship with the
children is not as bad as the Respondent had alleged.

26  We were, therefore, not persuaded that the Appellant’s relationship
with the children was so bad that it should deprive him of joint-custody.

27  Second, we note that the Syariah Court was also influenced by the
differences the parties sometimes had in managing the access issue to
conclude that sole custody was more appropriate. In this respect, the
Syariah Court failed to appreciate that even if sole custody was to be
given to one spouse, these differences on access may still arise from time
to time and it is, therefore, not by itself a ground to depart from joint
custody.

28  Even in ordinary families differences would arise from time to time
on the bringing up of children and the conduct of the spouses in dealing
with the children and one another. It is unrealistic not to expect such
differences after divorce. Joint-custody seeks to encourage the spouses to
manage these differences for the sake of the children. The differences
that have become apparent in the present case are not so out of the
ordinary that we believe it should entitle one party to sole custody.

29 We should, however, make clear that we do not condone the
conduct of the Appellant over the children’s school trip or academic
results. While he is entitled to be aggrieved in not having been informed
prior to the school trip or not been regularly updated on the academic
results, any aggressive conduct towards the Respondent, the children or
the school is completely unjustified.

30  However, we feel that the Respondent could have mitigated the
situation by informing the Appellant of the school trip, especially when it
is a trip abroad and openly sharing the children’s academic results with
the Appellant.

31  As we stated earlier, the Respondent’s failings do not justify the
aggressive conduct of the Appellant, which we should add was not fully
denied by him. Even if he had grievances with the Respondent and the
school, the joint custody order is not intended to give the Appellant the
right to be aggressive towards the children, Respondent and the school.
He runs the risk of losing his custody rights if he were to repeat such
conduct and it is found that the children’s welfare and well-being are
being adversely affected by such conduct.

32 Third, we do not think that the Syariah Court has sufficiently
explained how, despite its starting premise that both parties were more
concerned about their own interests than the children’s, that it should
suddenly favour the allegations and evidence of one spouse over the
other, especially when the Notes of Proceedings show that there was no
examination or cross-examination of the witnesses at the variation
hearing.
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33 Aswe alluded to earlier, like the Syariah Court, we believe that both
the Appellant and Respondent are not blameless in this matter.

34  We, therefore, allow the Appellant’s appeal on custody and would
maintain the initial joint-custody order.

35  With regard to the Appellant’s access to the children, we believe
that the Syariah Court’s order should be affirmed in general with some
clarifications and minor adjustments.

36 In the premises, we would order as follows:

1. The Appellant and the Respondent shall have joint custody of
the children:

1. [L] born on [date redacted].
ii. [M] born on [date redacted].
iii.  [N] born on [date redacted].
with care and control to the Respondent.
2. The Appellant shall have access to the children as follows:

i.  Alternate weekends from Saturday 2 pm to Sunday 6
pm.

ii.  Alternate Hari Raya from the eve of the said Hari Raya at
5pm to S5pm on the actual day of the Hari Raya (for the
avoidance of doubt, if access is given to one party on Hari
Raya Puasa for example, the other party will have access on
the next Hari Raya which is Hari Raya Haji).

iii. Alternate public holidays and short school holidays
(for example children’s day, teacher’s day) from 10 am to 6

pm.

iv. The first or second half of the June and
November/December school holidays, with the Respondent
having the sole discretion to decide which half of the school
holidays is for the Appellant’s access.

3. The Appellant shall fetch and return the children to the place
where they reside after his access.

4. The Respondent shall within seven (7) days of receipt of the
children’s mid-year and final school examinations results provide a
copy of the same to the Appellant.






234

SINGAPORE SYARIAH APPEALS REPORTS (2012) 6 SSAR

Note:

1. Section 42(1) of the Administration of Muslim Law Act (Cap 3,
2009 Rev Ed) provides:

The Court shall have regard to the law of evidence for the time
being in force in Singapore, and shall be guided by the
principles thereof but shall not be obliged to apply the same
strictly.

2. Rule 24 of the Muslim Marriage and Divorce Rules (Cap 3, R1,
2001 Rev Ed) (“MMDR”) provides:

(1)  Unless otherwise directed by the registrar or the Court,
the evidence of a party to any proceedings in the Court and his
witnesses shall be adduced by way of affidavit.

(2)  Subject to any direction of the registrar or the Court, a
party in any proceedings may cross-examine the other party to
the proceedings or his witnesses on their affidavits.

(3)  The registrar or the Court may, in any appropriate case,
direct that affidavits-in-reply be filed and served in such
manner as the Court thinks fit in lieu of cross-examination ...

(6) Paragraphs (1) and (3) do not prevent the registrar or
the Court from allowing any party or witness to give his
evidence or any part thereof by oral testimony.
3. See also Jamal Mahammath s/o T Musthafa v Zarina bte Abdul Majid
(2008) 4 SSAR 165 at [18] to [20] on the application of r 24 MMDR.
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circumstances — Death of one party — Court ordering that matrimonial flat be transferred
to Husband and mominee within six months or surrendered to HDB as minimum
occupation period for selling of flat not expired — Husband passing away afier expiry of
transfer period but HDB flat not surrendered — Father of Husband who is also
administrator of Husband’s estate joined as intervener to apply for variation of Decree on
basis that transfer of matrimonial flat to Husband and nominee not workable in light of
Husband’s demise — Intervener seeking for matrimonial flat be sold in open market —
Court holding order not unworkable because operative clause was surrender clause which
parties were not precluded from carrying out — Transfer clause no longer in operation as it
was superseded by surrender clause — Court holding it did not have power to make
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Parties:
Appellant (Intervener)
Respondent (Plaintiff — Wife)

[Editorial note: No grounds of decision were issued by the Appeal Board for this
case. The Order of the Appeal Board is reported herein.]

[Editorial note: This is the grounds of decision of the Syariah Court
dated 31 March 2021.]

31 March 2021

Guy bte Ghazali (Senior President, Syariah Court):

Introduction

1. This is the intervener’s application for variation of the Decree
dated 23 January 2018 (“the Decree”) in Originating Summons
No 52321. At the conclusion of the hearing of the application, I
dismissed the application. In the interest of completeness, I would add
that there was a cross-application for variation taken out by the plaintiff
(“the Wife”), which was similarly dismissed. However, only the intervener
(“the Intervener”) filed an appeal. In the circumstances, the present
grounds of decision will only deal with the Intervener’s application.

2. The Intervener is the father of the defendant-husband in
Originating Summons No 52321 (“the Husband”). The Wife is the
Husband’s former wife, who was divorced by one talak under the Decree.
There is no child to the marriage between the Husband and the Wife.

3. The Husband passed away on 30 August 2018. By a Grant of Letters
of Administration dated 24 October 2018 and issued on 15 November
2018, the Intervener was appointed the administrator of the Estate of the
Husband.

Relevant clauses under the Decree

4. The ancillary matters orders in the Decree were entered into by the
consent of the parties, namely, the Husband and the Wife. The relevant
clauses in the Decree that form the subject matter of the Intervener’s
application herein are paras 7 and 8 thereof. For ease, I reproduce below
these clauses.

7. The matrimonial flat at and known as [address redacted in these
grounds of decision] shall be transferred (other than by way of sale)
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to the [Husband] and a nominee upon the [Husband] making the
full required CPF refunds to the [Wife’s] CPF account.

8. In the event the transfer does not take place within 6 months from
the date of this order, the said flat shall be surrendered to the HDB.

The Intervener’s application

5. The Intervener is seeking a variation of the Decree on the basis that
the order for transfer of the matrimonial flat to the Husband and a
nominee is no longer workable in light of the Husband’s demise. The
Intervener seeks for the matrimonial flat to be sold in the open market.
In this regard, the Intervener has been informed by the Central
Provident Fund (“CPF”) Board that there would be no more outstanding
loan on the matrimonial flat as it was insured under the Home
Protection Scheme. The Husband’s estate (the Intervener) has proposed
that, pursuant to the sale that it is seeking, the Husband’s estate will
make the requisite refunds to the Wife’s CPF account and retain the
remaining sale proceeds.

The Wife’s case

6. It is the Wife’s case that when she first filed her Case Statement, she
had requested for the matrimonial flat to be sold in the open market.
However, she was subsequently advised that the matrimonial flat could
not be sold in the open market as the flat was within the minimum
occupation period. She was informed that there were two available
options. One was to surrender the matrimonial flat to the Housing and
Development Board (“HDB”). The other option was for one party to
retain the matrimonial flat with a nominee. It was agreed between the
parties that the Husband would retain the matrimonial flat with a
nominee (as set out in the Decree).

7.  In respect of the Intervener’s application, while the Wife agrees
with the Intervener’s proposal for the matrimonial flat to be sold, the
Wife has asked for the net proceeds of sale (after refund of CPF moneys
with accrued interest) to be divided equally between the Wife and the
Husband’s estate.

The law on variation of order for division of matrimonial property

8. The ancillary matters orders in the Decree, notwithstanding that
they were entered into by the consent of the Husband and the Wife, were
orders made pursuant to s 52(3) of the Administration of Muslim Law
Act (Cap 3, 2009 Rev Ed) (“AMLA”). Section 52(3) reads:

(3) The Court may, at any stage of the proceedings for divorce or nullity
of marriage or after making a decree or order for divorce or nullity of
marriage, or after any divorce has been registered under section 102 before
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1st March 2009, on the application of any party, make such orders as it
thinks fit with respect to —

(@) the payment of emas kahwin and marriage expenses (hantaran
belanja) to the wife;

(b)  the payment of a consolatory gift or mutaah to the wife;

(¢)  the custody, maintenance and education of the minor children
of the parties; and

(d) the disposition or division of property on divorce or
nullification of marriage.

9. Orders made under s52(3) may be varied in accordance with
s 52(6) of AMLA, which provides as follows:

(6) The Court may, on the application of any interested person, vary or
rescind any order made under this section where it is satisfied that the
order was based on any misrepresentation or mistake of fact or where there
has been any material change in the circumstances, or for other good cause
being shown to the satisfaction of the Court.

10. The above provision sets out the legal thresholds to be met
(7e, misrepresentation, mistake of fact, material change of circumstances
or other good cause) before a Court may vary an order made under
s 52(3). However, even if the legal threshold is met, the Court will have to
consider whether the facts of the case justify a variation of the order.

11. It is the Intervener’s case that the order for the transfer of the
matrimonial flat to the Husband (who is now deceased) and a nominee
has become unworkable due to the Husband’s passing.

12. By relying on the basis of unworkability, the Intervener is relying on
the limb of material change of circumstances in s 52(6).

13.  In this regard, the recent Appeal Board case in DD and another v DI
(2020) 8 SSAR 95 (Syariah Appeal No 32 of 2019) at [53] is relevant:

We agree with the Court of Appeal in AYM that there must be finality when
the court orders a division of matrimonial assets. In this regard, we are of
the view that in order to satisfy the legal requirement of ‘material change in
the circumstances’ under s 52(6) AMLA in respect of orders relating to the
disposition or division of property on divorce or nullification of marriage,
the threshold of ‘unworkability’ as laid out in AYM ought to be adapted
and applied and any lower threshold is unsatisfactory. This is provided that
the order has not been completely implemented or spent. Otherwise, the
Court must not reopen the order.

14. In the Court of Appeal case of AYM v AYL [2013] 1 SLR 924, it is
stated at [23] that:

. even assuming that the order for the division of matrimonial assets
made by the court has not been completely effected or implemented, there
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still remains the issue as to the grounds on which the court would vary an
order already made. In our view, the fundamental importance of finality in
the context of the division of matrimonial assets would also apply here. To
this end, we are of the view that the court would make, inter alia, the
necessary variations to an order for the division of matrimonial assets only
where the order was unworkable or has become unworkable (but before it has
been fully effected or implemented) ... [emphasis in original ]

15. Where the order has been “completely implemented or spent
inasmuch as everything that is required to be done has been effected and
the assets concerned have in fact been distributed to the parties
concerned”, the Court of Appeal took the view that “the court does not
have the power to revisit or reopen the order” (at [22]).

My decision

16. At the outset, I would state that I accept that the Intervener, as the
Administrator of the Husband’s estate, is an “interested person” under
s 52(6) of AMLA.

17. Talso accept that, as a result of the Husband’s demise, the order for
transfer of the matrimonial flat is unworkable. Against this backdrop, it is
irrelevant to discuss whether at the material time, the Husband had the
means to make the refunds to the Wife’s CPF account or whether there
was an eligible nominee to take over the matrimonial flat with the
Husband.

18. In this regard, the Intervener appears to be under the impression
that the operative clause as at the date of the Husband’s death is the
order for transfer. Consequently, the Intervener’s case revolved around
the order for transfer. Unfortunately, this is not the case.

19.  Paragraph 8 of the Decree expressly states that “in the event that
the transfer does not take place within 6 months from the date of this
order, the said flat shall be surrendered to the HDB”. The Decree was
entered into on 23 January 2018. In the circumstances, the transfer was
to be effected by 22 July 2018. Otherwise, para 8 of the Decree would
take effect and the matrimonial flat had to be surrendered to the HDB.
The Husband passed away on 30 August 2018. As at 30 August 2018, the
transfer clause was no longer in operation and had been superseded by
the surrender clause.

20. In the circumstances, in determining whether the order is
unworkable, we have to look at the operative order, which is the
surrender order. In this regard, it is this Court’s view that the surrender
order is not unworkable. This is especially so as the matrimonial flat was
still within the minimum occupation period and could not be sold in the
open market at the time the present application was heard. Even if the
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minimum occupation period had expired, the parties are not prohibited
from surrendering the matrimonial flat to the HDB.

21.  An equally relevant issue is whether this Court has the power to vary
the orders in the Decree upon the death of one party. It is this Court’s
view that, when a party passes away, the divorce court does not have the
power to make substantive variation to an order for division of
matrimonial property. If at all, the divorce court can only make variation
to the implementation or giving effect of the order, such as an extension
of time for the order to be performed. If a party were allowed to re-open
ancillary matters orders upon the death of the other party, this would
open floodgates without the other party being present to respond to any
allegations being made against him or her. It is to be noted that unlike an
order for maintenance or custody, an order for division of matrimonial
property survives the death of the party.

22. In this regard, the Court of Appeal case of Sivakolunthu Kumarasamy
v Shanmugam Nagaiah & Anor [1987] SLR(R) 702 (“Sivakolunthu”) is
instructive. In that case, as part of the ancillary matters order, the
matrimonial property was to be sold within six months and the proceeds
of sale to be divided equally between the parties. The husband passed
away ten days after the order. The Court of Appeal observed at [33] that
“... [t]he performance of the settlement order is not dependent upon K
T Arasu [the husband] being alive, unlike an order for maintenance or
custody”.

23. In Tao Li v Toh Ah Poh & Ors [2019] SGHC 164 (“Tao Li”), the
High Court took the view that an ancillary matters order requiring a
property to be transferred from the wife to the husband upon the
husband paying a consideration sum of $60,000 as tantamount to a
severance of joint tenancy (ie, upon the making of the order, they ceased
to be joint tenants and became tenants-in-common, pending the
transfer). The High Court took this position even though the husband
had not paid the consideration sum as at the time of his death (by then
he had also remarried). The High Court’s decision was upheld on
appeal.

24. In the circumstances, I have dismissed the Intervener’s application
for the following reasons. First, the divorce court does not have the
power to make substantive variation of an order for division of
matrimonial property upon the death of one party. In fact, an order for
division of matrimonial property survives the death of the party. If there
is any dispute in respect of the eventual distribution, it is for the estate
and the surviving party to take this up in the appropriate forum, which is
a civil action involving the estate. Secondly, even if the divorce court had
the power to make substantive variations, the Intervener has not met the





290

SINGAPORE SYARIAH APPEALS REPORTS (2021) 8 SSAR

threshold of unworkability as the surrender order can still be effected,
notwithstanding the Husband’s death.

[Editorial note: This is the order of the Appeal Board dated 28 July
2021.]

1

ORDER OF APPEAL BOARD

UPON THE APPEAL No. 43/2020 AND UPON HEARING Counsel

for the Appellant and Counsel for the Respondent, it is ADJUDGED
THAT, BY CONSENT, paragraph 7 of the Syariah Court Decree dated
23t January 2018 be deleted and replaced with the following:

(a) That the flat located at and known as [address redacted] be
sold in the open market forthwith;

(b) That the proceeds of sale to be apportioned as follows:
(i) to pay the HDB resale levy if any;

(i) to pay all expenses arising from the sale, including the
payment of agent’s commission and other costs and expenses
of the sale; and

(i) the net proceeds of the sale to be apportioned equally
between the Plaintiff and the Intervener.

(c) The Plaintiff do pay her requisite CPF refunds in accordance
with applicable CPF laws to the Plaintiffs CPF account from her
share of the sales proceeds.

No order as to costs of the appeal

Note:

The Appeal Board did not issue its grounds of decision. Moreover, as the
order of the Appeal Board was made by consent, there was no
determination on the merits of the appeal. The legal principles set out in
the Syariah Court’s grounds of decision are not overruled or superseded.
The apportionment of net proceeds to the Intervener in the consent order
entered into by the Appeal Board arguably amounts to a variation of para 7
of the Decree. See however [14] to [16] of Appeal Board’s judgment in DA
and another (interveners) v DC (2020) 8 SSAR 72 (Syariah Appeal No 11 of
2019). See also [73] to [76] of Appeal Board’s judgment in DD and
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another v DFF (2020) 8 SSAR 95 (Syariah Appeal No 32 of 2019) dated
31 August 2020.
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(1) This judgment BOES/DOES NOT need redaction.
2) Redaction HAS/HAS NOT been done.

Guy Bte Ghazali
Senior President

6 February 2023

IN THE SYARIAH COURT OF THE REPUBLIC OF SINGAPORE

Originating Summons No. 54398
Application No. 54398/VO/03/NA/01

Between

... Plaintiff
And

... Defendant

VOLUNTARY GROUNDS OF DECISION






This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to publication (if any).

Syariah Court — Application No. 54398/VO/03/NA/01

Senior President Guy Bte Ghazali
25 October 2022

6 February 2023
Senior President Guy Bte Ghazali:
Introduction

1 The judgment herein addresses two legal issues, namely, (a) whether the
Syariah Court has the power to revisit an order which it has made, and (b)
irrespective of (a), whether the Appeal Board has the power to remit a matter to

the Syariah Court for a Custody Evaluation Report (“CER”) to be directed.

Relevant Background

2 The salient chronology of this case is set out below:

(1) The parties married on 3 September 2005.
(2) The parties have one child (daughter), born in 2012.
3) One talak was pronounced on 4 September 2019.

4) Under a Decree dated 15 January 2020 (“the Decree”), the Syariah
Court, inter alia, ordered for the parties to have joint custody of the
child, with care and control to the Plaintiff (mother) and access to the
Defendant (father) on terms. Under the Decree, the Defendant had
access to the child every weekend from Friday 6.30 pm until Sunday
10.30 am, alternate public holidays from 6.30 pm on the eve of the
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public holiday until 6.30 pm on the public holiday, from 3 pm until 8.30
pm on Hari Raya Puasa and Hari Raya Haji, and alternate weeks during
the June and December school holidays. The Defendant was also given
daily telephone or video call access to the child and overseas access
subject to the provision of two weeks’ notice to the Plaintiff.

Under an Order of Court dated 7 September 2021 (“September 2021
Order”), pursuant to the Defendant’s application in Summons No.
54398/VO/01 and the Plaintiff’s application in Summons No.
54398/VO/02, the access orders under the Decree were varied.
According to the Defendant’s supporting affidavit filed in Summons No.
54398/VO/03 filed on 28 September 2021 at [7], Summons No.
54398/VO/01 was the Defendant’s application to vary the joint custody
and care and control orders such that he be given sole custody and care
and control of the child, while Summons No. 54398/VO/02 was the
Plaintiff’s application to vary the joint custody order to sole custody in
her favour and reduced access to the Defendant.

Under the September 2021 Order, the Defendant’s access was varied to
alternate weekends from Friday 6 pm until Sunday 10 pm, alternate
public holidays from 6 pm on the eve of the public holiday until 10 pm
on the public holiday, alternate Hari Raya Puasa and Hari Raya Haji
from 6 pm on the eve of Hari Raya until 10 pm on Hari Raya, and half
of the school holidays.

On 28 September 2021, three weeks after the September 2021 Order, the
Defendant filed a further variation application in Summons No.
54398/VO/03. In this application, the Defendant prayed for sole
custody, care and control of the child with reasonable supervised access
to the Plaintiff once a week.

Under an Order of Court dated 17 November 2021 (“November 2021
Order”), pursuant to the Defendant’s application in Summons No.
54398/VO/03, the Syariah Court varied the care and control order.
Pursuant to the said variation, the Defendant now has care and control
of the child. The Plaintiff is given reasonable access to the child on
alternate weekends from Friday 6 pm until Sunday 10 pm, alternate
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public holidays, alternate Hari Raya Puasa and Hari Raya Haji, and half
of the school holidays.

In arriving at his decision, the ad-hoc President conducted an interview
with the child who was 9 years old at that time. This is documented at
paragraph 17 of the ad-hoc President’s Grounds of Decision.

On 23 November 2021, the Plaintiff filed an appeal against the
November 2021 Order.

The appeal came up for hearing before the Appeal Board. On 26 May
2022, the Appeal Board, inter alia, ordered as follows (“the Appeal
Board Order™):

(1) The November 2021 Order “be retried at the Syariah Court and
that a Custody Evaluation Report be called by the Syariah Court
to assist the Court in determining the [issues of care and control,
and access of the child]”.

(i1) The November 2021 Order “shall stand pending the retrial of the
issues”.

It is undisputed that the ad-hoc President did not call for a Custody
Evaluation Report (“CER”) in Summons No. 54398/VO/03. As stated at
[2(9)] above, the ad-hoc President conducted an interview with the child.

The matter subsequently came up for Pre-Trial Conference (“PTC”) in
the Syariah Court on 12 August 2022. At this PTC, the Syariah Court
raised query as to whether the Appeal Board Order was rightly phrased
as a “retrial” because no trial took place in Summons No. 54398/VO/03.
The Plaintiff’s Counsel informed the Syariah Court that he would seek
the necessary clarification from the Appeal Board. A further PTC was
fixed for the parties to update the Syariah Court on the Appeal Board’s
response and make submissions on the directions that the Registrar
should be making in this case.
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By a letter dated 24 August 2022, the Appeal Board clarified that the
term “retried” in the Appeal Board Order “meant to be
“reheard” or [had] the same meaning as “reheard” at the Syariah Court™.

The parties thereafter appeared before the Registrar at the further PTC
on 13 September 2022. After hearing the parties, the Registrar took the
view that notwithstanding the Appeal Board Order, the Syariah Court
did not have the power to “rehear” Summons No. 54398/VO/03. As for
the Appeal Board Order, which made reference to a “retrial”, the
Registrar noted that there was no “trial” in Summons No. 54398/VO/03
and no evidence was given in open court. There was no examination or
cross-examination of witnesses. Therefore, there was no basis to
convene a “retrial”.

On 20 September 2022, the Plaintiff appealed against the Registrar’s
decision.

The appeal against the Registrar’s decision came up for hearing before
me on 25 October 2022.

After hearing the appeal, I agreed with the Registrar’s decision and
dismissed the Plaintiff’s appeal.

Although the Plaintiff does not have a right of further appeal under Rule
38 of the Muslim Marriage and Divorce Rules (MMDR), I set out my
reasons for decision in the voluntary grounds of decision herein.

Reasons for decision

3

At the hearing of this appeal on 25 October 2022, I agreed with the

Registrar that the Syariah Court does not have the power to revisit the November

2021 Order.

4

The reasons for this Court’s decision can be summarised as follows:

(1) The Syariah Court became functus officio after it made its
November 2021 Order.
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(11) Consistent with the principle of functus officio, the Syariah Court
can only make clarificatory or consequential directions in respect
of its November 2021 Order. It cannot make substantive
amendment or variation to the said Order, which has the effect

of changing the intent or outcome of the original order.

(iii))  Although the Administration of Muslim Law Act 1966
(“AMLA”) confers upon the Appeal Board the power to order a
retrial, there is no cause to order retrial in this instance as the
variation application (Summons No. 54398/VO/03) was heard in
chambers by way of affidavit evidence. There was no trial, and
accordingly no examination or cross-examination of the parties

(or their witnesses).

(iv)  Since the variation application (Summons No. 54398/VO/03)
was heard in chambers by way of affidavit evidence, the Appeal
Board could not order a retrial. Where there is no trial, the proper
mode to refer a matter back to the first instance court would be
to remit (instead of retrial). However, the AMLA does not confer
upon the Appeal Board the power to remit. It only provides for
the power to order a retrial. As such, the Syariah Court’s
jurisdiction cannot be reinstated by the Appeal Board in this

instance.

Principle of functus officio

5 It is trite that when a court has concluded the hearing of a matter and

made its determination, the court becomes functus officio, in that the court
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cannot revisit a matter, except to provide clarification or make consequential
directions in respect of the order made. This is to ensure that there is finality in

litigation.

6 The High Court case of Godfrey Gerald QCv UBS AG and others [2004]
4 SLR(R) 411 (“Godfrey Gerald QC”) is instructive in this regard. The High
Court explained at [18] that:

The Latin term functus officio is an abbreviated reference to a facet of the
principle of finality in dispute resolution. Functus officio means that the office,
authority or jurisdiction in question has served its purpose and is spent. A final
decision, once made, cannot be revisited. In dispute resolution, this principle
may manifest itself'in the guise of res judicata, functus officio or issue estoppel.
This principle of finality is intended to embody fairness and certainty. It is not
to be invoked merely as a sterile and mechanical rule in matters where there
are minor oversights, inchoateness in expression and/or consequential matters
that remain to be fleshed out. Given that the court is always at liberty to attend
to such axiomatic issues, various judicial devices such as the “slip” rule and
the implied “liberty to apply” proviso are invoked from time to time to redress
or clarify such issues. In short, both the High Court and the Court of Appeal
retain a residual inherent jurisdiction even after an order is pronounced, to

clarify the terms of the order and/or to give consequential directions.

7 The High Court went on to elaborate at [19] that “the power to correct
or clarify an order is inherent in every court” as “this power necessarily extends
to ensuring that the spirit of court orders are appropriately embodied or correctly

reflected to the letter”.
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8 The Honourable Judge in the High Court case of Tan Yeow Hiang
Kenneth v Tan Chor Chuan [2006] 1 SLR(R) 557 (“Tan Yeow Hiang Kenneth™),

in accepting that he was functus officio, observed at [8] as follows:

I accept the submissions of the defendants that the order of court dated 10
August 2005 under which the plaintiffs were to pay the defendants 95% of the
costs of the action to be agreed or taxed precluded the plaintiffs from asking a
further reduction by reason of the failed defences. As the order of court had
been extracted, the court was functus officio and could not allow what would

in effect be a variation of the order as distinct from a clarification.

9 As could be noted from the extract above, the Court in Tan Yeow Hiang
Kenneth took the view that as it was functus officio, it “could not allow what

would in effect be a variation of the order”.

10 As to the difference between ‘“variation” and a clarification or a
consequential direction, the High Court further elucidated at [8] that an order to
vary “would not be consequential or incidental” to the original order “as it does

not follow as a matter of course from such order™.

11 Similarly, in another High Court case of Hin Hup Bus Service (a firm) v
Tay Chwee Hiang and another [2004] 4 SLR(R) 723, the High Court had to
consider whether the Magistrate could issue a second judgment incorporating
events that had occurred after her first judgment, after she had delivered her first
judgment. The High Court found at [16] that “[i]n incorporating into the second
judgment events which occurred after the first judgment and which were
presented to the court in the OS, the magistrate ran foul of the functus officio
principle” as “[s]he was not clarifying or expanding on the first judgment” but

“gave different reasons for her earlier decision”.
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12 Also, in the High Court case of Brown Noel Trading Pte Ltd v Singapore
Press Holdings Ltd and others [1993] 2 SLR(R) 715 (“Brown Noel Trading Pte
Ltd”), the High Court held at [3] that once it had heard and determined an
application (and an order had been drawn up and entered), there was “no power
to rehear the application or to affirm, vary or set aside the order already made
or to make some other order”, as doing so “would be exercising appellate

jurisdiction in respect of its own order™.

13 It is clear from the above cases that when a matter has been determined,
the Court making the order is functus officio and has no power to revisit the
order (save for clarification or the making of consequential directions in respect

thereto).

The Court is not functus officio if it expressly retains its jurisdiction or

power to hear or make further orders in an order of court

14 As described in the case of Godfrey Gerald QC, functus officio means
that “the office, authority or jurisdiction in question has served its purpose and

is spent”.

15 The Court can reserve or retain its jurisdiction (to prevent the
jurisdiction from being spent) if it expressly does so in its order. An example of
this is the incorporation of an access review clause in an order of court. The
access review clause allows the Court to review the access orders that it has
made, and where appropriate, vary these orders at the review hearing. The
access review clause only allows the Court to reserve or retain its jurisdiction in

respect of access orders. In the circumstances, the Court has no power to vary
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orders that it has made in respect of custody or care and control, as the Court’s

jurisdiction in these respects has been spent.

16 In the present case, the November 2021 Order does not contain an access

review clause.

The Court is not functus officio in limited situations provided under

applicable rules

17 Whilst this is not a relevant consideration in the present case given that
the MMDR does not contain a rule providing for further arguments, in the
interest of completeness, it is worth noting that a court may retain its jurisdiction

in limited situations provided under applicable rules.

18 An example is Rule 839 of the Family Justice Rules 2014 (“FJR™). Rule
839 appears under Division 60 of the FJR on “Appeals from judges of Family
Courts to Family Division of High Court in Chambers”. Rule 839(3) reads:

(3) Where an application for further arguments has been made -

(a) no notice of appeal shall be filed in respect of the judgment,

order or decision until the Court —

(1) affirms, varies or sets aside the judgment, order or

decision after hearing further arguments; or

(i1) certifies, or is deemed to have certified, that it requires

no further arguments; and
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(b) the time for filing a notice of appeal in respect of the judgment,

order or decision shall begin on the date the Court —

(1) affirms, varies or sets aside the judgment, order or

decision after hearing further arguments; or

(i1) certifies, or is deemed to have certified, that it requires

no further arguments.

19 Hence, where the applicable rules provide for further arguments, the
Court may allow further arguments to be taken after a decision has been made,
and the Court may thereafter affirm, vary or set aside the decision after hearing

the further arguments.

20 However, it is to be noted that even where the applicable rules provide
for further arguments, the Court has no power to hear further arguments if the
order has been drawn up and entered, as the Court’s jurisdiction over the matter

has come to an end. (See Brown Noel Trading Pte Ltd at [11].)

Whether the Appeal Board has the power to order a retrial by the Syariah

Court under the AMLA., and if so, whether such power is applicable in the

present case

21 Having established that the Syariah Court is functus officio after making
the November 2021 Order, it is necessary to ascertain whether the Appeal Board

has the power to reinstate the Syariah Court’s jurisdiction.

22 Section 55(5) of the AMLA provides that:

10





v
Application No. 54398/VO/03/NA/01

On any appeal, an Appeal Board may confirm, reverse or vary the decision of
the Court, exercise any such powers as the Court could have exercised, make
such order as the Court ought to have made or order a retrial, or award costs if

it thinks fit.

23 It is clear from the above provision that the Appeal Board has the power

to order a retrial.

24 However, the power to order a retrial can only be exercised where there

1s a cause for retrial.

25 The Court of Appeal case of LS Investment Pte Ltd v Majlis Ugama
Islam Singapura [1998] 3 SLR(R) 369 (“LS Investment Pte Ltd”) is on point. In
that case, the appellant submitted that the Court of Appeal should make an order
for a retrial. The Court of Appeal held that there was no cause for retrial as the
matter was decided on affidavit evidence (i.e., not on the basis of examination
or cross-examination of witnesses). The following observations at [54] to [56]

are instructive:

54 Finally, there is the submission of the appellant that there should be an
order for a retrial. The appellant says the case should have proceeded
as if begun by writ as questions of fact were involved and there should

be cross-examination of witnesses.

55 We would observe that this originating summons was first heard
before Warren L H Khoo J over two days. He then made certain
directions. At no time was an application made to him to convert the
originating summons into a writ action or to cross-examine witnesses.
For reasons which were not apparent, the continued hearing of the

originating summons was fixed before Judith Prakash J instead of

11
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being restored before Warren L H Khoo J. Counsel for the appellant
did not apply to Judith Prakash J that there should be cross-
examination of witnesses. It was clear to us that at all times the parties
were prepared to let the matter be decided on the basis of affidavit

evidence.

56 By s 39 of the Supreme Court of Judicature Act (Cap 322), the court
has the power to order a new trial but that should only be done if there
is “some substantial wrong or miscarriage of justice”. On the basis of
the events we have set out hereinbefore and in light of our views on

the various issues raised, we do not think there is any cause for a retrial.

26 Similarly, Summons No. 54398/VO/03, which is a variation application,
was heard in chambers by way of affidavit evidence and not by way of a trial.
In the circumstances, like the case of LS Investment Pte Ltd, there is no cause

for a retrial.

27 The present case can be distinguished from the Appeal Board’s order in
CD v CE (2018) 7 SSAR 119. In that case, the then Senior President accepted
the husband’s position that there was already a foreign divorce issued by the
Indonesian court and made orders for nafkah iddah and mutaah only. The wife
appealed against the Syariah Court’s decision. On appeal, the Appeal Board
reversed the decision of the Syariah Court which accepted the purported foreign
divorce. The Appeal Board “remitted” the case back to the Syariah Court (note
that the term “remitted” was used by the Appeal Board in its Order). The
husband thereafter pronounced talak and the Syariah Court decreed a divorce
on the husband’s pronouncement of talak. In addition to nafkah iddah and
mutaah, the Syariah Court also made orders on the children (as the earlier

finding by the Syariah Court that the marriage had already been dissolved by

12
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the Indonesian court was reversed by the Appeal Board, and since there was no
foreign divorce, the Syariah Court had jurisdiction to make these orders). As
CD v CE involved the determination of the divorce, the Appeal Board’s order
to “remit” was in effect an order for retrial, which the Appeal Board had the
power to do. In this regard, it bears noting that when the Syariah Court
determines the issue of divorce, the Syariah Court has the discretion to conduct
proceedings by way of a trial, which includes the examination and cross-
examination of the parties and their witnesses. Rule 24 of MMDR allows the
Syariah Court to direct an alternative manner to obtain evidence other than by
way of affidavit, and such alternative manner is often directed, either before or

at the hearing, when the Syariah Court determines the issue of divorce.

28 However, in Summons No. 54398/VO/03, which is a summons
application for variation, the parties relied on affidavit evidence alone. The
observations of the Court of Appeal in LS Investment Pte Ltd, reproduced at

[25] above, therefore apply to the present situation.

Whether the Appeal Board has the power to remit a matter to the Syariah

Court (which is not the same as an order for retrial)

29 Where the original application was not concluded by way of a trial, the
power exercised by the appellate court to refer a matter back to the first instance
court would be to remit. For example, in the Court of Appeal case of Bank
Austria Creditanstalt AG v Go Dante Yap [2007] 4 SLR(R) 667, which dealt
with an appeal against an interlocutory order arising from summons application
heard in chambers (albeit made in the midst of a trial), the Court of Appeal, after
hearing both the appellant and the respondent, exercised its power to remit the

matter to the trial judge. The Court of Appeal did not make an order for

13
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retrial/new trial as the appeal was in respect of an interlocutory order made in

chambers (and not in respect of judgment arising from the trial).

30 The power to order retrial (otherwise known as “new trial”) is not to be
used interchangeably with the power to remit. The power to order retrial/new
trial and the power to remit are distinguished in numerous subsidiary
legislations. For example, section 390(1) of the Criminal Procedure Code 2010
allows the appellate court to, inter alia, direct or order the accused to be retried,
or remit the matter, with the opinion of the appellate court, to the trial court.
The previous Rules of Court (now revoked and replaced by the Rules of Court
2021) also drew distinction between the power to remit and the power to order
a retrial/new trial. For example, Order 55, rule 6(5) of the revoked Rules of
Court empowered the High Court to “remit the matter with the opinion of the
Court for rehearing and determination™ while Order 55D, rule 12 empowered
the High Court to order a “new trial”. The same distinction is also found in the

FJR (see rules 805 and 832).

31 This then raises the question as to whether the AMLA confers upon the
Appeal Board the power to remit a matter to the Syariah Court for rehearing and
determination. The AMLA does not contain provision conferring such power to
the Appeal Board. Section 55 of the AMLA makes reference to “a retrial” but
not “remit”. As highlighted by both the Syariah Court and the Appeal Board in
the case of ER v ES (2021) 8 SSAR 389, the Syariah Court is a creature of
statute, and its powers must be prescribed by statute. The same position applies

to the Appeal Board, which is also a creature of statute.

14
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Conclusion

32 For the reasons above, I dismiss the Plaintiff’s appeal and affirm the
Registrar’s decision. Iagree with the Registrar that the ad-hoc President (or the
Syariah Court for that matter) has no power to revisit this matter or his orders
or his discretion in not directing for a CER. The Syariah Court is functus officio.
The Syariah Court’s jurisdiction cannot be reinstated by the Appeal Board via
the Appeal Board Order as the Appeal Board has no power under the AMLA to
remit the matter to the Syariah Court. The Appeal Board only has the power to
order a retrial, which is not applicable in the present case. As Summons No.
54398/VO/03 was heard in chambers by way of affidavit evidence, and not by
way of a trial where the parties were cross-examined, there is no cause for a

retrial.

33 I would add that a CER is a judicial tool or a means that assists the Court
to arrive at its determination. It is not an outcome or an order, which is subject
of an appeal. The calling of a CER, just like a direction for child interview
(which the ad-hoc President directed in this case), is an exercise of the Court’s
discretion to avail itself of the necessary information to reach an outcome that
is in the best interest of the child. This discretion is exercised carefully and
judiciously to ensure that children are not subjected to excessive intervention

by the Court or other agencies.

34 As observed by the Appeal Board in Appeal Case No. 08/2021 at [171]:

.. whether or not the Syariah Court wishes to call for such a report is
discretionary in nature. While a CER is a useful document to assist the court
(but does not remove the court’s primary task of deciding on the dispute),

whether or not it is commissioned would ultimately depend on that court’s

15
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assessment in delicately balancing, among other things, (a) the benefits of such
a report, (b) the nature, quantity and severity of the allegations levelled, (c) the
length of time taken to conduct the witness interviews, and (d) the state of the
parties and the proceedings. There is no hard or fast rule whether and when
that discretion ought to be exercised. We will not intervene simply because

we may have preferred a CER.

(emphasis in bold added)

Guy Bte Ghazali
Senior President

Mr. Russell Thio (Emerald Law LLC) for the Plaintiff
Defendant appearing in person
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Judgement delivered by Azmin Bin Jailanj

Introduction

1 This judgement deals with the defendant-husband’s appeal against the
decision of the Learned ad-hoc President of the Syariah Court (the “President”)
dated 22 January 2021 on the ancillary matters.

2 After considering the documents and written submissions submitted by
parties, as well as their respective oral arguments at the hearing before us, we

allow the defendant’s appeal in part. We set out the full grounds of our decision.

Background

3 We first start by setting out the background of the dispute, which broadly
deals with the conventional details regarding the parties and the procedural
history of the proceedings leading up to the President’s decision. In setting out
the history of the proceedings, we found it apposite, at different junctures and

where necessary, to state in slightly greater detail some of the various impasses

between parties.





Appeal Case No. 08/2021

4 To be clear, in doing so, we do not propose to repeat the entire corpus
of documents and arguments submitted by parties.! We did however find it
appropriate to flesh out some of these details, not only to give context to the
points raised in this decision, but also our recognition of the extent of parties’
acrimony and disagreements Jeading up to the hearing before the President.
Indeed, the President himself noted that by the time the parties appeared before
him, they had been locked in «“2 years of interlocutory application[s]”. This, in
turn, provides some contextual insight on the President’s decision (and the
reasons given in arriving at his decision), and how we have exercised our

appellate jurisdiction over the issues raised.

5 Separately, as much as we recognise that this decision holds
jurisprudential value for practitioners and future litigants in general, this
decision is also deeply personal to the parties themselves. Against that
backdrop, and through our recitation of how their dispute had unfolded, it would
perhaps allow parties some insight, and reflection, on the time spent and ink
spilled locking horns with each other. Our recitation will highlight that it would
ot be an understatement to state that parties were engaged at virtually every
juncture of the proceedings and at every conceivable issue. We further preface
our recital by observing that the arguments put forward by parties (and, on
balance, more so the defendant) sometimes had less to do with what was right,

but that the other party accepted that they were right.

The parties

6 Parties were married on 16 August 2013. At the time of the marriage,
the defendant was 32 years old, and the plaintiff was 21 years old.
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7 At all material times, the defendant runs a business in the education
industry, giving tuition on a variety of secular subjects (i.e., Mathematics,
Physics, and etc). The plaintiff, on the other hand, is an ustazah, and conducts
various lessons and classes on religious subjects. It can be said that both parties

were educators in their own right.

8 There are three children to the marriage, namely:
(a) “Child 17, a boy, born on X June 2014,
(b)  “Child 2", a girl, born on X January 2016; and
(©) “Child 3”, a boy, born on X August 2017.

(collectively, the “Children”)

9 In terms of living arrangements, it is not in dispute that after the
marriage, parties were living in the defendant’s parent’s condominium (the
“Condominium”). The defendant’s evidence was that there was an agreement
for parties to stay with his family for a few years.? In the Condominium, parties
and the Children were also living with the defendant’s (a) parents, (b) brother,
(c) two sisters, (d) brother-in-law, and (e) nephew. Put another way, there were

a total of 12 people living in the Condominium.

10 While parties were living in the parent’s Condominium, it is not in
dispute that the defendant had purchased his own investment property prior to
the marriage (the “Defendant’s Investment Property” or “DIP”). There is also
no dispute that parties did not live in that property, and the defendant used it to

earn rental income.

11 Put another way, parties never had a home to truly call their own.
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Breakdown of relationship and commencement of divorce proceedings

12 While parties’ respective narratives differ in terms of the beginning and
the circumstances of the breakdown of their relationship, what can be discerned
from their respective evidence is that by the third quarter of 2017, the
relationship was clearly strained. What is also not in dispute is that in January

2018, the plaintiff moved out of the Condominium, bringing the Children along

=t

with her. The plaintiff moved back with her parents.

13 In July 2018, the plaintiff commenced divorce proceedings against the
defendant. The defendant thereafter filed his Memorandum of Defence and
Proposed Parenting Plan in September 2018.

ntorim Anolication
ey 3 St

14 We pause here and digress to a set of satellite proceedings which parties

were embroiled in concurrent with the divorce proceedings.

15 After the plaintiff moved out of the Condominium with the Children,
there was no fixed arrangement of the defendant’s access to the Children. Not
surprising, parties were rarely in agreement on what an appropriate access
arrangement entailed. This was yet another source of tension between parties,

in addition to their existing issues.

16 Nevertheless, on the plaintiff's evidence, parties had appeared to come

to some consensus where the defendant would:

(a) see Child 1 and Child 2 from Monday 10am to Thursday 6pm;

and
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(b) see Child 3 from 10am to 6pm on Mondays, Wednesdays, and
Thursdays

(the “Access Arrangement”).?

17 The Access Arrangement appeared to be operating somewhat smoothly

(at least insofar as access was taking place) until September 2018. During that

month:

(a) There was an incident where Child 3 was left alone with the
plaintiff’s helper on 6 September 2018. Against the backdrop of
concurrent issues between parties, this incident resulted in the defendant
making the decision that until there was a properly signed written
agreement on access, the Children should not leave the Condominium.?
Put another way, the defendant decided that the Children would not g0
back to the plaintiff once they were with him.

(b) In light of this, the matter was mediated through the defendant’s
relative. The impasse was somewhat resolved where the defendant
returned the Children back to the plaintiff the following today. This
supposed resolution was based on the defendant’s understanding that
parties would be concluding a written agreement on access. However,
the plaintiff’s narrative was that she simply chose not to disagree with

the defendant’s relative out of respect to her.’

() Thereafter, parties’ narratives and perspectives on this written
agreement differed. What was clear was that by the time parties had a
mediation session on 20 September 2018, no written agreement on

access had been concluded.
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(d)  Not surprising, the defendant was not content with this state of

affairs.

(e) Given that no headway was made, the defendant was no longer
prepared to accede to any of the plaintiff’s request without a properly
signed agreement or a coutt order. Against that backdrop, and “out of

alf
I

concern for [the Children]”®, the piaintiff took it upon himself and

decided that the children stay with him at the Condominium. This was
the second time he made the decision that the Children would not go

back to the plaintiff after his ‘access’ time with them.

H Against that context, the Children were now living permanently

with the defendant in the Condominium.

(g) For completeness, and notwithstanding the defendant’s decision
that the Children stay with him at the Condominium, his evidence was
that he was open to the plaintiff and her family members to come to the
Condominium and spend time with the Children. On the other hand, the
plaintiff framed her narrative such that her ability to see the Children
was predicated on her agreement to the written access agreement drafted
by the defendant. That did not materialise, and what is undisputed is that
plaintiff had not seen the Children since the defendant’s decision for

them to stay with him in the Condominium.

18 Given the impasse, and concurrent with the divorce proceedings, the
plaintiff commenced, on 2 October 201 8, a separate application vide Summons

in Chambers 54607/I1C/01 for the following orders:

(a) that she be granted care and control of the Children;
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(b)  that the defendant have access with Child 1 and Child 2 from
Friday 10am to Sunday 12pm, and Child 3 on Friday and Saturdays from

10am to 6pm; and

(©) that handover take place at the plaintiff's residence (i.e., the

plaintiff’s parent’s house).

(the “Interim Application”)

19 Before the matter was heard, the Learned Deputy Registrar of the
Syariah Court made certain temporary orders pending the resolution of the
Interim Application. Thereafter, parties submitted their relevant affidavits for
the Interim Application. It also bears mentioning at this juncture that the Interim
Application was hotly contested, with parties’ affidavits in excess of 300 pages
(with the defendant’s solitary reply affidavit being in excess of 200 pages).

20 On 11 February 2019, the Learned Deputy Registrar of the Syariah
Court made the following orders:

(a) That the plaintiff was granted unsupervised weekday access to
the Children once a week for 8 hours. Whilst the plaintiff’s access was
unsupervised, handover for the start of the plaintiff’s access was by way
of supervised exchanged facilitated by a Divorce Support Specialist
Agency (“DSSA”). For the end of access, the defendant would pick the
Children up at the void deck of the plaintiff’s residence.

(b) Additionally, the plaintiff was granted unsupervised overnight
access from Friday 6pm to Sunday 8pm. Unlike weekday access above,

exchange for overnight access would take place at the guardhouse of the
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Condominium for the start of access, and the void deck of the plaintiff’s

residence for the end of access.

(c) Parties were to refrain from speaking negatively about the other
party in the Children’s presence.

(d) There will be no audio or video recordings of the handover

~)

sessions.

(collectively, the “Registrar Interim Orders”)

21 We note that the Learned Deputy Registrar also granted leave for a penal
notice to be included in her above orders. We also note that the Learned Deputy
Registrar declined to make any orders on care and control. It would appear ihai
the Learned Deputy Registrar was prepared to allow the Children to continue

staying with the defendant in the Condominium.
22 Dissatisfied, the plaintiff appealed against the Registrar Interim Orders.

23 On 2 April 2019, the matter was heard before the Learned Ad-Hoc
President of the Syariah Court (“LAHP”). At that hearing, the LAHP set aside

the Registrar Interim Orders, and made the following orders:

(a) On odd weeks of the month (i.e., 1% and 3™ week), the plaintiff
was granted access from Monday 10am to Wednesday 8pm, whilst the
defendant was granted access from Wednesday 8pm to Monday 10am.

()  On even weeks of the month (ie., 21 and 4% week), the
defendant is granted access from Monday 10am to Wednesday 8pm,
whilst the plaintiff is granted access from Wednesday 8pm to Monday

10am.
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(© Parties were to fetch the children at each other’s residences.

(the “LAHP Interim Orders™)

24 In essence, the LAHP granted parties ‘equal’ time with the children over
the course of a week. In arriving at his decision, the LAHP made the following

observations:

1. I'rejected the [plaintiff’s] application for custody as presented
in her appeal on the order of [the] Deputy Registrar as I do not
see fairness for both parties who are still legally married.
Thus I wish fairness for them who are not divorced to have
equal rights in caring for the children.

2. The couple in this case is still married. They have not
divorced, but only separated because of unresolved disputes.
Thus both parties should have equal rights in child care.

4. If they were to divorce, the children are to be under the care
of their mother since they are under 7 years old, as directed by
shariah and law, considering the mother is more suitable and
have more rights to care and manage the children as compared
to their father. Also according to shariah, if both their parents
are to pass away, then the one who has a right over them is the
closest relations to their mother.

5. I acknowledge that both parties love their children, thus, if
they really love their children, then it will be good if they give
peace and tranquillity to their children, that is to put in effort
to be together as husband and wife, where the presence of both
their parents would make the children happy.

6. The decision or resolution of Ms Deputy Registrar who made
the interim order is good because Deputy Registrar was looking
at the situation of the children at that time. However, I
changed it because I see that the wife should be given more
access and right of care on her children, further, there is
no signs to deny wife’s rights whether physically or morally
on her children. Especially since the children requires the
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love of their mother more than their father and
grandparents. That is the natural instinct of man.

7. The decision I make is so that the children will get equal love
from both parents. In addition, it is hoped that this young
couple would return to live under one roof for the good of their
children. They should do that for their children’s happiness.

8. There is no reason to deny their rights on their children
as they are still married. I do not see how it will endanger the
children when they are cared by both sides. 1 am sure the
children are much more comfortable with their mother...

Conclusion

The marriage of less that [sic] 5 years should not be dissolved
on trivial reasons. The cause of conflict is not big. None is wrong
in this chaotic relationship of their marriage. Only that they
lack patience when confronted by emotional problems and
trivial situations. Their problems are not difficult. They can
resolve it weil if they wish. Essentially, they need to put agide
their ego and focus fully on the marriage which was just built...

(emphasis added)

25 We pause here and note that under the Registrar Interim Orders, the
plaintiff was given just a little over 2 days’ worth of access in a week. By way
of the LAHP Interim Orders, the LAHP sought to balance the equities, and
consequently granted the plaintiff, depending on the week, either 2 days’ or 5
days’ worth of access. This substantively meant that both parties had, in essence,
equal time with the Children. Other than that, parties’ positions largely remained
the same (i.e., no orders on custody, and that the Children continued to stay with
the defendant in the Condominium). We also note that the LAHP made his

orders on the basis that parties were still married at that time.

26 This time, it was the defendant who was dissatisfied with this balanced
position, and appealed against the President’s Interim Orders. From the papers
tendered, it is not clear which aspect of the President’s Interim Orders the

defendant was dissatisfied with. It can only be presumed broadly that the

10





Appeal Case No. 08/2021

defendant was dissatisfied that he would now have equal time with the Children

as the plaintiff,

27 Pending the appeal against the LAHP Interim Orders, the plaintiff
narrated how there were issues with her access to the Children. She narrated
how the defendant was not being co-operative, and did not comply with the
LAHP Interim Orders in light of his appeal. In her desperation to see the
Children, she entered into a separate access agreement pending the hearing of

the defendant’s appeal;’

28 On 28 June 2019, the Appeal Board heard the defendant’s appeal. After
hearing parties, the Appeal Board revised the LAHP Interim Orders such that:

(a) the plaintiff and defendant have access to the Children for an
entire week on alternate weeks, with such “week” defined to be from

Wednesday 8pm until Wednesday 8pm the following week; and
(b) the plaintiff was to have access to the Children on the first week.

(the “AB Interim Orders”).

29 In essence, the Appeal Board did not disturb the principle of the
President’s Interim Orders. The Appeal Board simply altered its mechanics. It
did not change the position that the parties essentially had equal time with the
children, and declined to make any custody and care and control orders. While
no detailed grounds were issued, implicit in the Appeal Board’s decision was
that it was not minded making any significant orders on the Children’s
arrangements given that the divorce had not been concluded. As alluded to by
the LAHP, there was a chance that parties would reconcile and iron out their

issues.

11
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30 We find no issue in the Appeal Board’s wisdom in adopting such an

approach at that time, notwithstanding the apparent impasse between parties.

The Recusal application

31 We briefly mention that after the AB Interim Orders and before the
hearing of the divorce and ancillary matters, the defendant applied for the
recusal of the LAHP. Whilst substantively dismissing the defendant’s
application, the LAHP nevertheless voluntarily recused himself given his
discomfort due to the defendant’s contentions against him. We note that in light
of the recusal application (and initial safety measurement measures due to

COVID-19), the eventual hearing before the President was pushed back by more

than a vvaar
Liidiil & J Wil .

The divorce

32 We return back to the divorce proceedings.

33 At the time the plaintiff commenced divorce proceedings, falak had not
been pronounced. In her Case Statement, the crux of the plaintiff’s case was that
the defendant had breached faklik (i.e., breach of the covenants of the marriage

contract) by, among other things:

(a) failing to provide sufficient maintenance for her and the

Children;

(b) failing to provide nafkah batin (i.e., sensual or ‘inner’

sustenance);

© causing the plaintiff bodily injury; and

12
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(d failing to protect her maruah (dignity) and thereby causing her

to lose her self-respect.

34 Needless to say, the defendant denied the plaintiff’s contentions. The
crux of the defendant’s narrative was that the plaintiff had tested his patience,
upset and annoyed him, all with the purpose of forcing him to utter talak. When
the plaintiff left the Condominium in January 2018, the defendant “fully
realised” that the plaintiff no longer wanted the marriage. The defendant further
contended that the plaintiff “unilaterally decided to leave the marriage because
she feels that as long as she is with me, she cannot fulfil her ambition to be a

famous ustazah”. In short, she chose fame over family.

35 The defendant’s case was that the plaintiff’s ultimate and unilateral
decision to leave the Condominium was an act of defiance such that she was
considered to be nusyuz (or disobedient). This characterisation is of significance

as it was connected to the defendant’s case on nafkah iddah and mutaah.

36 Notwithstanding the defendant’s position, the defendant was
nevertheless agreeable to dissolve the marriage by way of khuluk (i.e.,
irrevocable divorce initiated by the wife and consented by the husband, with the

former providing the latter monetary compensation).

37 That was the state of parties’ impasse up till the hearing before the
President on 7 December 2020, where the defendant maintained that he was
only prepared to dissolve the marriage by way of khuluk. It was only at the
hearing before the President where the defendant yielded and pronounced talak,

which the President duly recorded.

13
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The ancillary matters

38 We now turn to the ancillary matters. We pause here and set out the

documentation parties submitted for the purposes of the ancillary matters:

S/N | Date | Documents for the Divorce and Documents for the
Ancillary Matters Interim Application
Plaintiff Defendant Plaintiff Defendant
1. 123 Jul | Case Statement
2018
2. Proposed
Parenting Plan
3. |19 Memorandum
Sept of Defence
2018
4. Proposed
Parenting Plan
5. | 2O0ct Summons
IT 2018 .
, Affidavit in
Support
7. | 18 Jan | Affidavit of
2019 | Evidence in
Chief
8. | 21Jan Affidavit in
2019 Reply
9. | 4Feb Affidavit in
2019 Reply
10. | 8 Feb Affidavit of
2019 Evidence in
Chief
11. | 29 18t
May Supplementary
2019 Affidavit
12. | 30 Jul Affidavit in
2019 Reply
13. | 2 Aug | Affidavit in
2019 Reply

14. 124 Supplementary

Nov | Affidavit
2020

14
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S/N | Date | Documents for the Divorce and Documents for the
Ancillary Matters Interim Application
Plaintiff Defendant Plaintiff Defendant
15. 30 2nd
Nov Supplementary
2020 Affidavit
16. | 7Dec | Written Written
2020 Submissions Submissions
17. Bundle of Bundle of
Authorities Authorities
39 For completeness, we also listed out the documents filed for the Interim

Application. This is because for the divorce, the defendant made numerous
references to these documents (despite already repeating its substance in his
supplementary affidavits). The result of this is a web of repetitions and cross-
references, which made the digestion of the defendant’s evidence not without

its challenges.

Parties’ arguments on Nafkah Iddah & Mutaah

40 We turn now to the ancillary matters and parties’ arguments regarding
nafkah iddah and mutaah.

41 In her Case Statement, the plaintiff’s claim was for nafkah iddah for
$800 per month for the period of iddah, and $8 per day for mutaah. This position
maintained all the way up to the hearing of the divorce and the ancillary matters.
As for the defendant, his initial position in his Memorandum of Defence was
$400 for nafkah iddah, and $1 per day of mutaah. By the time the divorce was
heard, and given how the dispute evolved, the defendant was no longer inclined

to pay any nafkah iddah and mutaah.

15
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42 The crux of the defendant’s case was that he operated under the belief
that he was not required to pay nafkah iddah and/or mutaah as the defendant
was a responsible husband and father who had been investing time, money and
energy in providing for the plaintiff’s and the Children’s welfare. Separately,
by choosing to leave the Condominium, it was the plaintiff who chose to

abandon the marriage on her own accord, and chose not to live with him.

43 In his subsequent affidavits, the defendant then set out his laundry list

of issues with the plaintiff, which include, among others:

(a) the plaintiff’s attempts in forcing a divorce, which included
abusing the defendant, damaging his property, and threatening him with

¥ L~ A b
L

ce1 S R SR X JUNE SN o SUr:. SN POy 1
bearing ihe sins of having a wiic wid 4oCs no er obligatory

£,
perform her obligat

prayers”;®

(b) the plaintiff’s underlying motive for forcing a divorce,
principally the defendant’s disapproval of her work aspirations and her

“quest for fame”, as well as her desire for her own freedom;’

(c) the plaintifs purportedly questionable views on Islamic
principles, to the extent that the defendant made the suggestion that her
Asatizah Recognition Scheme (ARS) certification was doubtful.' In
this connection, as the President highlighted in his grounds, the
defendant had expressed his disapproval for the plaintiff to conduct a
talk because he felt the plaintiff did not have the necessary knowledge
and expertise to deal with Islamic topics, given that “she was not

properly practicing Islam itself”'!;

@ the plaintiff’s belligerent attitude towards the defendant (which

included hurling vulgarities at him);'? and

16
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(e) the plaintiff’s “hysterical and violent behaviour”, including her

multiple threats to take her own life.!?

44 Further to the forgoing, the defendant’s case was that the plaintiff had
been disobedient and irresponsible towards him and his family, and has
“ignore[ed] her duties as a mother and wife”.!* As such, she was a nusyuz wife,
and has “has no justification for seeking any nafkah iddah or mutaah, let alone
such a high amount.”'® Nevertheless, the defendant did submit in his written
submissions that if the President was nevertheless minded to award muraah, it
ought to be the sum of $2 for the duration of time the plaintiff was living with
the defendant. Even then, the defendant only made this submission on the basis
of ihsan, borne more out of religious conviction that any admission of his

liability towards the plaintiff.

45 We turn now to the plaintiff. Needless to say, she denied these

allegations. The plaintiff made, amongst others, the following points:

(a) Contrary to the defendant’s claim, the defendant did not care for
the welfare and safety of the plaintiff or the Children. The defendant
instead prioritized his own family over the one created with the plaintiff.
While the plaintiff did not discount the fact that the defendant did
provide shelter, food, and a helper, she submitted that the defendant’s
monetary support, in and of itself, is not equal to being a responsible
father and husband.'® In any event, after she left the Condominium, she
singularly borne her own costs and the Children’s cost when they were

with her.

(b)  The plaintiff’s decision to leave the Condominium with the

Children was to de-escalate matters, and not with the intention of never

17
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returning. However, tensions escalated even further in light the
defendant’s father’s act of harassment in circulating letters detailing the
plaintiff’s flaws as a wife, daughter in law, and religious teacher. 7 We
note that there were separate proceedings in the Family Court relating to
the defendant’s father’s actions, which resulted in a personal protection

order made against the defendant’s father.

(c) As regards the defendant’s various allegations of the plaintiff
engineering a divorce, the plaintiff denied this. The plaintiff also denied
causing any physical violence or verbal abuse to the defendant. The
plaintiff sought to explain that the escalations recounted by the
defendant were either taken out of context, and was partly due to the
stress, depression, and abuse she was going through at the material time.
The plaintiff also sought to explain how some of the recordings made by
the defendant were engineered to deliberately paint her in a negative

light.'®

(d) Insofar as the defendant alluded to the plaintiff’s alleged suicidal
tendencies, the plaintiff did acknowledge, but explained, an incident
which took place in 2011 in Syria which she confided to the defendant.
This was before parties were married. For the other incidents, she
clarified it as being acts of self-defence.'” She further acknowledged
how, perhaps unwise with hindsight, that some the things she said were
acts of desperation to gain the defendant’s attention in light of the
defendant’s (mis)treatment.?’ Similarly, the plaintiff sought to explain
that her comments regarding apostacy were loose lipped comments
made during an argument, as opposed to a real desire to renounce

Islam.?!
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(e) As regards the allegations of the plaintiff being fame hungry and
questioning Islamic principles and asatizah credentials, the plaintiff also
denied this. The plaintiff’s highlighted that instead of being supportive,
the defendant denigrated her achievements and constantly criticised her,
questioning her fitness to be a ustazah. The plaintiff also highlighted the
irony in the defendant questioning her Islamic knowledge when they
became acquainted whilst she was pursuing her Islamic studies. The
plaintiff further insinuated that the defendant’s suspicion over her ARS
certification was predicated on some resentment that his own family
members were not able to receive such accreditation because of the

views they held.?

46 The sum total of the plaintiff’s contentions was primarily that none of
the defendant’s contentions justify finding that she as nusyuz wife, and thereby
disentitled to nafkah iddah and/or mutaah. Further and/or in the alternative,
even if the defendant’s contentions were made out, being a nusyuz wife did not,

in itself, disentitle a wife to nafkah iddah and/or mutaah as a matter of case law.

47 Next, in terms of the quantum of nafkah iddah and/or mutaah,
admittedly there was not much information as to the basis of the plaintiff’s
calculations. In putting forth her claim for nafkah iddah of $800 per month and
mutaah of $8 per day, the plaintiff simply listed her monthly and yearly
expenses to be $2610 and $2310 respectively.?? Similarly, save for the general
objection against the plaintiff’s list of expenses,? the defendant placed less
emphasis on the specific quantum sought by the plaintiff. His focus was on the

plaintiff’s general disentitlement to such relief.

48 That said, it can be seen from the defendant’s own documents that his

income at the time of his affidavits was approximately $9000 (inclusive of his
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rental income), and that his expenses are approximately $4900.2° Against that
backdrop, it could not be said that the defendant was taking a position at that
time that he did not have the financial capability, capability, or even potential,

to meet the sums sought by the plaintiff.

Parties’ arguments on care and control and access
¢)) Care and Control

49 We turn now to the issue of care and control.

50 At the outset, we note that parties are not in dispute as to the general
principle of the starting position that for young children (such as the Children,
particularly given that they were under 7 years’ old at the time of the hearing
before the President), it would be in their interests and weltare for them to be in
their mother’s care (see Heng Hock Lim, Lena v Zaini B Salleh (1999) 3 SSAR
91; AM v AN [2012] SGSAB 3). There was equally no dispute that this starting
point was not immutable, and may change given the factual circumstances of
each case, bearing in mind the overriding factor that the child’s welfare and best

interest is of paramount consideration.

51 It is against that backdrop where the crux of the defendant’s case centred
on establishing how parties’ familial situation was not, in a sense, ‘traditional’,
thereby necessitating a departure from this starting position. Invariably, parties’
submissions also gravitated towards establishing why they were the ‘better’

parent for the Children.

52 We note in his decision, the President sought to characterise the

defendant’s suite of contentions into the following categories:
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(a) the plaintiff’s purported lackadaisical and blasé attitude towards

the Children’s welfare and care;
(b)  the plaintiff’s exertion of undue psychological stress on Child 1;
(c) the plaintiff’s educational qualifications; and

(d) the close relationship between the children and his cousins.

Based on preamble earlier, we found its apposite to repackage some of

these contentions. As a starting point, we note that parties’ contentions against

each other on the issue of nafkah iddah & mutaah above, particularly their

conduct towards each other, applied with equal force as to their fitness to have

care and control of the Children.

54

The defendant’s contentions in support of his position include the

following:

(a) Care and living arrangements — The defendant contended he was

the primary caregiver of the Children. The defendant was self-employed,
works mainly weekends, and was generally free on the weekdays. He
fed, bathed, wash, taught and played with the Children. Whilst asserting
his position as the primary caregiver, he nevertheless mentioned that
with the assistance of his family members and the domestic helper in the
Condominium, the Children were sufficiently cared for. In terms of
living arrangements, the defendant highlighted that following from the
events after September 2018, the Children were “permanently staying
with [him]” at the Condominium.?® In terms of actual living space, the

defendant highlighted that he and the Children stay in a 200 square foot
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ensuite bedroom, but there were other spare bedrooms which the

Children could move into when they got older.

(b) Education — Regular reference was made to the defendant’s (and
his family’s) credentials and expertise in education. As regards Child 1,
the defendant highlighted how he would tutor him and supervise his
schoolwork and academic progress. Generally, the defendant referred to
the numerous indoor and outdoor developmental activities that he and
his family would do with the Children in the Condominium. This
includes playgroup sessions at the Condominium conducted by the
defendant’s sister, soccer at the Condominium basketball court, weekly
swims at the Condominium swimming pool, and reading and writing
classes conducted by the defendant’s mother.?’ We pause here and note
that in reciting the above two points, a prominent feature of the
defendant’s case was how he framed the Condominium (and by
extension the defendant’s family) as the nucleus of the Children’s lives.
In other words, the defendant sought to paint a picture that the only real
‘home’ which the Children have ever known was the Condominium, and

for continuity and stability, it should stay that way.

() Plaintiff’s detrimental conduct towards the Children — The

defendant also highlighted a myriad of incidents showing how the
plaintiff was not acting in the welfare of the children, and consequently
her inability to be vested with the day-to-day care of the Children. This
includes an impasse regarding Child 3’s apparent skin allergies. In this
connection, the plaintiff “refused to heed” the defendant’s advice and
selectively responded to the defendant’s queries regarding the child’s
well-being. The defendant also alleged that the plaintiff committed

physical violence on the Children sometime in December 2017. The
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defendant also highlighted instances of alleged psychological abuse,
alienation and triangulation, as well as her apparent neglect by giving
the Children access to handheld devices and watching television. The
defendant further mentioned how the Children were being exposed to
the plaintiff’s altercations with her mother, and the possible negative
consequences of the plaintiff’s involvement of the Children as part of

her social media presence.??

It bears mentioning at this juncture that in making these contentions, the

defendant had liberally exhibited numerous text messages, audio recordings

and video recordings, a not insignificant amount of which were taken in late

2017, before the plaintiff moved out of the Condominium in January 2018. This

includes, regrettably, a video which the defendant took of the plaintiff, while

she was praying, to highlight a point that the plaintiff would rush her prayers.

56

Separately, on the contentions raised by the defendant, the plaintiff

endeavoured to address them in its entirety (either by a denial and/or

clarification arising from the defendant’s mischaracterisation of the events

cited).?” We highlight some of the points raised by the plaintiff:

(a) Not surprising, the plaintiff contended she was the primary
caregiver of the Children, particularly during their infancy. The plaintiff
also highlighted how she has and would be attending to the Children’s
nutritional, educational, and social needs. This includes enrolling the
Children to external classes to allow them to socialise and interact with

others outside the familial circle in addition to learning.

(b) In contrast, she highlighted how the defendant was instead more
preoccupied in pursuing his PhD and his tutoring business (particularly
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during the school examination period) over the care of the Children. She
also highlighted how most of the Children’s daily care fell on the
defendant’s helper and his family, giving rise to concerns with the
Children’s weight loss and general fatigue when she picks them access.
The plaintiff specifically mentioned an incident of how the Children
were required to be placed on a ‘Stay Home Notice’ due to their contact
with a COVID-19 positive case when the defendant’s mother brought
the Children along with her for Hari Raya visiting.

(c) The plaintiff sought to highlight their different parenting styles

and approaches to managing the children, including:

) On medical issues, the plaintiff highlighted the
defendant’s stance on delaying vaccination, and apparent
preference over homeopathy. Insofar as the defendant alleged
that the plaintiff had neglected to bring Child 3 to the doctor, she
explained that the cause of the impasse was the defendant’s
insistence that his mother come along when the plaintiff simply
wanted parties alone to accompany the child. The exhibited
messages show that even if the plaintiff were to take the child to
the doctor, the defendant and/or her mother would still bring the
child to their own family doctor. It also included persistent
requests regarding evidence of Child 3’s condition®, That was

sadly the level of impasse and distrust between parties.

(i)  In terms of the Children’s developmental arrangements,
the plaintiff had issues with the Children being taught by the
defendant’s sisters or mother, and preferred a more formal
school setting like nursery and kindergarten. The defendant took

the opposite view.
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(iii)  As regards allegations of screen time, the plaintiff does
not deny allowing the children screen time, but qualified it by
saying that it is limited and supervised. This is to be contrasted

with the defendant’s stricter ‘no screen time’ position.

(iv) In terms of clothing, the defendant took a more
conservative approach on what the Children, particularly what
parties’ daughter (Child 2), wore. In this connection, while the
plaintiff was amenable to allowing the children to watch and be
exposed to western cartoons and themed animation, including
purchasing paraphernalia related to fictional characters, the
defendant preferred reference to what he considered to be proper
Islamic material. The defendant also disapproved the Children
being exposed or having paraphernalia relating to unicorns and
characters from the animation Frozen. The extent of the
defendant’s disapproval with the Children’s exposure to such
material was evident when the Children reacted negatively to
such characters after what their father had told them. This
resulted in confusion by the Children, and the plaintiff having to
purchase different sets of clothing when the Children went to the
Condominium, so that they would not get into trouble with the

defendant.

W) The defendant’s inclination towards ascetism, whereas
the plaintiff was open to an appropriate level of material comfort

and enjoyment.

In highlighting these differences, the plaintiff sought to highlight
how she adopted a more open-minded and moderate perspective

on social and religious matters, empathising various viewpoints,
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but still grounded in her beliefs. This was to be contrasted with
the defendant’s conservative and apparently self-righteous and
blinkered approach, qualities which the plaintiff was worried
would be transferred to the Children through their exposure to
him and his family.

(d) In terms of living arrangements, the plaintiff acknowledged the
various places she was living in (first her parents’ home and thereafter a
rental unit in Sengkang). Nevertheless, the plaintiff highlighted how she
was now purchasing her own home suitable to house herself and the
children, located nearby Child 1’s primary school as well as the
Condominium. Separately, the plaintiff took issue with the children’s
living conditions and environment in the Condominium, and contrasted
it with how she was getting her own space for the Children’s growth and

development.

(e) The plaintiff also highlighted how the defendant’s and his
family’s conduct and interference in parties’ familial affairs was not in
the Children’s interest. She highlighted how the defendant and his
family had purposefully embroiled her (and her family) in multiple
satellite proceedings. This has caused her to be physically, emotionally
and mentally drained. The plaintiff specifically mentioned proceedings
commenced by the defendant’s family members against her and her
family in the Family Courts and the State Courts. The plaintiff also
highlighted how the defendant applied for a personal protection order
against the plaintiff (which we note was dismissed), and how he was
protracting the divorce proceeding by commencing the recusal
application against the LAHP. The plaintiff also mentioned how the

defendant was not beyond threatening or commencing further
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proceedings against the plaintiff, or even making complaints if he did
not get his way. In summary, the defendant’s “bull-headedness,
stubbornness and sanctimonious attitude” would impart the wrong

values and messages to the Children.

® As regards the allegations of psychological abuse towards the
children, the plaintiff denied this. She sought to explain how the
incidents raised by the defendant were taken out of context and
misconstrued. The plaintiff also sought to explain that the incidents
raised were during a time where she was experiencing “post-natal
blues”, and also had to manage the emotional and psychological stress
the defendant was exerting on her. Similar to the other issues raised
earlier, the plaintiff restated how the recordings taken by the defendant
during the height of the tensions were an insight into the defendant’s

own character and behaviour.

Access

On access, if the defendant was successful in being granted care and

control, his position was that the plaintiff have access from Fridays 1pm to

Sunday 9pm. He was however generally amenable to reasonable access in

addition to this fixed timing.>!

58

The plaintiff’s position on access, as per her written submissions was as

follows:

(a) Alternate weekends from Friday 8pm to Sundays 5pm;

) alternate public holidays from 11am to Spm;
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(c) the 1% half of the March, mid-year, and year-end school holidays;

and

(d)  Hari Raya Puasa and Hari Raya Haji from 7am to 2pm.*

Parties’ arguments on division

59 The plaintiff’s claim on division was a 20% share of the defendant’s (a)
CPF monies, (b) insurance and investments, and (c¢) monies in bank account. As
regards the defendant, he did not make a specific claim of the matrimonial
assets. In fact, the defendant’s position in his defendant’s memorandum of
defence was that the assets listed above by the defendant were not matrimonial

assets.

60 We pause here and note that whilst parties provided in their respective
evidence their narratives on their direct and indirect contributions, there was
little information on the basis of the plaintiff’s claim for 20% of the assets listed
above. Indeed, we did not see any meaningful application of the structured
approach applied in ANJ v ANK [2015] 4 SLR 1043 (the “ANJ Approach”),
which this Board highlighted as being the presumptive starting point for any
exercise of the division of matrimonial assets (see N4 v WN, Appeal Case No.

14/2020).

61 Additionally, as highlighted by the plaintiff’s counsel, Ms Halijah, at the
hearing before the President, there was also little information regarding the
defendant’s assets. That said, what transpired at the hearing before the President

was as follows:
[Defendant]: Agree to 20% of my [CPF] [S]pecial [A]ccount. I
have nothing in my OA. During marriage I was

actually a student. About 80% of the CPF I
collated was before marriage. I am ok with 20%
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of the remaining 20% but not 20% of the whole
CPF amount.

[Ms Halijah]: No document to demarcate his CPF before and
after marriage. Difficult to quantify so should be
20% of what is before the court.
62 In essence, the defendant appeared to have accepted at the hearing,
rightly in our view, that his CPF monies were part of the matrimonial assets.
However, he now took the position that what ought to be divided were the sums

which had accrued after the marriage, as opposed to its entirety upon the

identification of the entire asset as a matrimonial asset.

The President’s decision

63 Against the backdrop of the foregoing, we now turn to the President’s

decision.

The President’s decision on Nafkah Iddah and Mutaah

64 In short, the President rejected the defendant’s arguments that the
plaintiff was nusyuz and was disentitled to any nafkah iddah and mutaah. On
that basis, the President ordered the defendant to pay nafkah iddah amounting
to $2400 (i.e., $800 per month). As for mutaah, he awarded a sum of $10 per
day for a total 0of 2631 days, amounting to a sum of $26,310. He further ordered
that the aggregate sum of nafkah iddah and mutaah be paid in full in 12 monthly

instalments.

65 We reproduce the salient portions of the President’s decision in his
Grounds of Decision (“GD”):

Nafkah Iddah & Mutaah

8. The Defendant rejected the Plaintiff’s claim under this head
on the grounds that she was nusyuz. He relied on the Plaintiff’s
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act of disobedience to hi, that is, by being irresponsible towards
him and ignoring her duties as a mother and wife. He
specifically cited the following instances —

(a) The Plaintiff had left [the Condominium| and had not
returned.

(b) The Plaintiff conducted a talk entitled ..., despite his
express disapproval because he was of the opinion that she
was wholly unqualified to give the talk.

(c) The Plaintiff’s unbecoming behaviour which included
her attempted suicide, her hysterical and violent behaviour
towards him, psychologically abusing the children,
negligence over their care, health and well-being.

9. I noted that the Plaintiff has rebutted these allegations in her
affidavit in reply -

(a) In relation to leaving [the Condominium], she pointed
that she had left because she wanted to take a break from
the constant daily arguments that she and the Defendant
had. She had intended to return to [the Condominium]
when things were calmer. However, circumstances took a
turn that led to her decision not to return. This was when
the Defendant’s father had distributed a two-page hate
letter detailing her flaws as a wife, daughter-in-law and
religious teacher at the talk mentioned at [8(b)] above. This
had led her to be concerned for her safety if she was to
return to [the Condominium]. The Plaintiff had taken out a
PPO against the Defendant’s father over the incident. On 9
Jul 19, a PPO was granted in her favour with costs.

(b) In relation to the talk, the Plaintiff explained that she
felt morally obligated to continue as the event had been
planned some time back, the organisers has already
finalised all the logistical arrangements, the rent for the
venue had been paid, and the tickets of the attendees has
been sent out. She felt that the Defendant’s opinion about
her being unqualified was misplaced and was a clear
demonstration of his “authoritarian and dictatorial” ways.

(c) As for her “unbecoming” behaviour, the Plaintiff
disclosed that these same allegations had been raised by
the Defendant and extensively canvassed during the
application for interim access of the children, including the
appeal by the Defendant to the Appeal Board.
Notwithstanding, the Plaintiff proceeded to rebut the
allegations point-by-point in her apply in reply dated 2
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Aug 19 (Exhibit P2). I do not intend to regurgitate them
here.

10. It was trite that even if the Plaintiff was found to be nusyuz,
it did not mean that she would not be entitled to nafkah iddah
and mutaah... In any event, [ was of the view that even if the
allegations raised at [9(b)] and [9(c)] above were proven, they
would not invariably lead to the conclusion that the
Plaintiff was nusyuz without more.

11. On the evidence, I found the Plaintiff’s rebuttal to the
Defendant’s allegation in [9(c)] to be reasonable. And as for
[9(a)l, I noted that these same allegations had been
canvassed during the interim access application and the
ensuing appeal. I noted that both the court at first instance
and the Appeal Board had still arrived at the conclusion to
allow access to the Plaintiff despite the Defendant’s
allegations concerning the Plaintiff's purported
“unbecoming behaviour”. In any event, I found these
allegations has not been proven as that have been rebutted
by the Plaintiff. I therefore rejected them.

12. As for the allegations in [9(a)], before deciding whether the
Plaintiff was nusyuz because she had left the matrimonial
home, it was trite law that the court should examine the
reasons why the Plaintiff has left and determine whether there
were cogent reasons for leaving ... In AW v AX, in awarding
mutaah to the wife, the Senior President considered the wife’s
reasons for leaving the matrimonial home and found that the
wife was not nusyuz. This part of his decision was affirmed by
the Appeal Board. In the present case, the Plaintiff had initially
temporarily left the matrimonial home for a “cooling off” period
from the daily arguments between her and the Defendant.
Given the less than serene environment between the couple, her
action was prudent and reasonable. Her reason for not
returning to [the Condominium] was also prudent and
reasonable. Given the belligerent and singularly unhelpful
action of her father-in-law which then led to a PPO being
granted against him, it was a prudent course of action that she
stayed away from the matrimonial home as the antagonist was
also staying there. I therefore found her reasons for staying
away from [the Condominium] reasonable, especially in light of
the fact that there was no evidence of the Defendant trying to
help her address this issue with his father.

13. For the reasons above, I rejected the Defendant’s
submission that the Plaintiff was nusyuz. I was of the opinion
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that the Plaintiff was entitled to nafkah iddah and mutaah. 1
would now proceed to determine the appropriate quantum.

15 The marriage was not a particularly long one. It lasted for
about 2631 days. The Defendant ran a tuition centre. This was
his main source of income. In his own words, he admitted to
drawing a monthly income of $7,400 per month from the tuition
centre. However, I noted that he had not adduced any
evidence of this income, other than filing his CPF
statement into court. Being self-employed this was not
useful or helpful. Apart from his income from the tuition
centre, he also earned additional income from renting out his
apartment... The rental income was $1,850 per month.

16. Reading s 51(2) of the Administration of Muslim Law, Cap
3 (“AMLA”) it could be gleaned that apart from maintenance,
nafkah iddah included the provision of necessary clothing and
suitable lodging for the wife. One the basis of [15] above, I was

mamtantn 41 ot Al o Dlaintiff shonld he awarded naflcah iddah
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at the rate of $800 per month for the three months of iddah
period. | noted that the Defendant has completely supported
the Plaintiff and their children financially throughout the
marriage. Although the Plaintiff’s monthly expenses was in the
region of $2,610, the amount of $800 per month was
appropriate given that she was also gainfully employed at this
time.

17. As for mutaah, I noted the Defendant’s admissions as to his
sources and quantum of income (at [15]). Given the paucity of
documentary evidence of the Defendant’s income, I relied
on his admissions. As such, I was of the opinion that
mutaah of $10 per day was appropriate and reasonable.
Based on 2,631 days of marriage, the total amount of mutaah
was $26,310.

18. The total amount of nafkah iddah and mutaah came to
$28 710. The Defendant sought to make payment of this
amount in instalments of $200 to $500 per month. At $500 per
month, it would take 58 months to complete the instalment
payments. 1 agreed with the Plaintiff that this was wholly
untenable, especially on account of his financial standing. I
saw no reason by the amount could not be fully paid within
a short period of time. However, I took into account that
the Plaintiff was amenable to giving the Defendant 12
months to make the full payment. As such, I ordered that
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the full amount be paid within 12 months of the day of the
court order, which was 22 January 2021,

(emphasis added)
The President’s decision on care and control and access

66 On the issue of care and control, the President granted the Plaintiff sole
care and control of the Children. The President consequently made access orders
which broadly mirrored the plaintiff’s prayers as highlighted in her submissions.
Given that this aspect of the President’s decision was the subject of the greatest
critique by the defendant, we reproduce the relevant portions of the President’s

decision in full;

Custody, care and control

22. This represented the main contentious issues between
parties. As an illustration, there was a series of interim
application[s] on access which culminated in the Appeal
Board’s order dated 28 Jun 19. Under this order, both
parties were granted access to the children for an entire
week, on alternate weeks, and the access commenced from
Wednesday at 8.00pm to the following Wednesday at
8.00pm.

23. It was trite law that on the question of custody, care and
control of the children of the marriage, the paramount
consideration was the welfare and best interest of the children.
The interest and well-being of the disputed parties were
irrelevant: see Abdul Aziz bin Ahmad v Khatijah bte Abdul
Rahman [1994] SGSAB 3.

24. In the course of this divorce proceedings, the Defendant had
altogether filed one affidavit of examination-in-chief, one
affidavit in reply and two supplementary affidavits with
attachments. The bulk of these affidavits were dedicated
towards showing the court that the Plaintiff was unfit to be
a mother. For this reason, the Defendant sought for sole care
and control of the children. However, he agreed to a joint-
custody with the Plaintiff.

25. The children in the centre of the storm were very young,
with the eldest son at only six and a half years old. In BQ v BR
[2016] 7 SSAR 36 (at [54]), the Court emphasised that —
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“ a child who is below the age of seven years, the right to
the custody of the child is to the Wife. When the child had
reached the age of discernment, the child is given liberty to
choose whomever the child chooses — custody goes to the
chose one: see Mahiudin Abu Zakaria ibn Sharif En
Nawawi, Minhaj et Talibin — A manual of Muhammadan Law
According to the School of Shafi'i (translated by E C Howard)
(London: W Thacker & Co 1914)”

26 It was clear that especially when children were still young,
as is this case, it would be in their interest and welfare to be in
their mother’s care: see Heng Hock Lim, Lena v Zaini B Salleh
(1999) 3 SSAR 91 (at [27] to [31]), AM v AN [2012] SGSAB 3 (at
[22]) and Masramie bin Masjur v Sasmira bte Abd Rahim [1985]
SGSAB 2 (at [8]). The question was whether there was any
evidence that the Plaintiff was an unfit mother such that the

children’s care and control should not be given to her.

27. As stated earlier, the Defendant endeavoured to show
the Plaintiffs unfitness in his numerous and extensive
affidavits. Rather than setting out the litany of the
Defendant’s complaint with regard to the Plaintiil's
conduct as a mother. it would be more useful to categorise
them into broad categories. The first was her purported
lackadaisal [sic] and blasé attitude towards their welfare
and care. One example cited by the Defendant was letting the
children watched [sic] cartoons excessively, specifically the
cartoon titled “Baby Shark Doo Dool”]. Somehow he regarded
this to be unhealthy and clinched his argument by highlighting
that the Plaintiff had sung the song from the cartoon as a
lullaby for the youngest child. Another example was allowing
the maternal grandmother to shout at the three children. The
next category was the exerting of undue psychological
stress on the elder boy. She was alleged to have done this by
planting the seeds of animosity on him. Needless to say, this
was a common and oft-used allegation used by parties in a
divorce proceedings.

28. These allegations and counter-allegations had been
canvassed and argued extensively during the many interim
applications hearings, including the appeal, on custody and
access prior to this hearing. I have already alluded to this
at [11] above. As such, I did not see the need to address
them again. Suffice it to say that I found it significant that,
notwithstanding the Defendant’s suite of allegations, the
Appeal Board had seen it fit to allow the Plaintiff access to
the children for one week on an alternate week basis. The
inference was that the Appeal Board did not make the
finding that the Plaintiff was an unfit mother. In this regard,
I would agree with the Appeal Board. In my view, even if the
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Defendant’s allegations where all true, they did not lead to
the inexorable conclusion that the Plaintiff was an unfit
mother and therefore should not be granted care and
control of her children. Analysing these allegations, what was
clear was that they had mainly to do with differences in
opinions and methods on how to raise the children and how to
about meeting their educational needs. Needless to say, these
allegations had not in any significant or material way impacted
on the fitness of the Plaintiff as a mother. I also noted that the
Defendant’s allegations had been rebutted point by point by the
Plaintiff in her reply affidavits.

29. Apart from attacking the Plaintiff on her unfitness to be
a mother, the Defendant also emphasised his relevant
educational qualifications, and the teaching qualifications
of this mother and sister which in his mind would benefit
the children’s educational and developmental needs. He
also points to the close relationship between the children
and their cousins, and the fact that this relationship would
be broken if the Plaintiff was granted care and control.
These arguments were meant to bolster his case for care and
control. I found these arguments to be misconceived. In
determining the best interest and welfare of the children,
the court would balance the factors and circumstances vis-
a-vis the parents of the children. The needs of the other
relations are irrelevant.

30. Having considered the evidence, and the submissions, I
ordered that both parties should have joint-custody of the three
children, with care and control to the Plaintiff...

(emphasis added)
The President’s decision on division

67 On the issue of division, the President ordered that 20% of the
defendant’s CPF Special Account be transferred into the plaintiff’s CPF Special
Account. In making his decision, the President made the following

observations:

Matrimonial Assets

19. There was no matrimonial home in this case. The Plaintiff
sought for 20% of the matrimonial assets comprising of the
Defendant’s CPF monies, and other assets. The only ‘other
assets’ that came close was the [defendant’s apartment
purchased before the marriage]. However, the Plaintiff was not
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making a claim for a share in it. As such, I rejected the Plaintiff’s
prayer in relation to the ‘other assets’ as there was no
matrimonial assets to speak of.

20. As for the Defendant’s CPF monies, the Defendant agreed
to give the Plaintiff 20% of his CPF monies in the special
account. This was because he has no monies in his ordinary
account. As at 28 Nov 2020, the Defendant’s CPF was as follows

21. I therefore awarded the Plaintiff the sum of $8,644 being
20% of the monies in the Defendant’s CPF special account.

The Appeal

68 Against the backdrop of the President’s decision, we now turn to the
arguments canvassed before us for the appeal. At the outset, we note that the
defendant had, in his Notice of Appeal and Petition of Appeal, sought to appeal
against the entirety of the President’s orders. We found this odd given that, at
least on the issue of custody, the defendant had agreed to joint custody. In any
case, the defendant made no arguments on custody before us, which also

necessarily renders that aspect of defendant’s appeal a non-starter.

69 We also preface our narration of parties’ arguments on appeal by stating
that save for the defendant’s motion to adduce further evidence (which we touch
on later below), the factual matters raised before us do not differ from those
which were presented before the President. Our restatement here focuses on
how parties had sought to recast and repackaged their narratives in response to

the President’s decision.

Nafkah Iddah & Mutaah

70 We start with the issue of nafkah iddah & mutaah.
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71 In terms of liability, the crux of the defendant’s case was that the
President erred by “failing to consider” the defendant’s evidence when
declining to make a finding that the plaintiff was a nusyuz wife. Most notably,
the defendant contended that:

The President has also made an unsubstantiated assumption
that the [plaintiff] intended to return back to the
matrimonial flat, when the likelihood was low. In fact, it seems
to be the case where the President had merely read the
[plaintiff’s] affidavits and focused on the issues which he
thought was relevant, without considering the totality of
evidence or reading the [defendant’s] affidavit.33

(emphasis added)

72 The defendant additionally recapitulated his evidence and arguments
before the President on why a finding of nusyuz ought to have been made. We
pause here and note that the real thrust of the defendant’s submission was not
so much that the President erred in making the wrong inferences or assessment
of the evidence and material before him. Instead, it appears that the defendant’s
main bone of contention was his impression that there was procedural
impropriety in that the President had not even comsidered the defendant’s

arguments.,

73 In terms of quantum, the defendant contended that the award of $10 per
day for mutaah was excessive. The defendant argued that the President had
failed to properly consider the full extent of the defendant’s expenses and
liabilities in making the award. The defendant further contended that the
President had also failed to acknowledge the defendant’s contributions he listed
as being in excess of $50,000 (this includes a loan of $15,000 to the plaintiff’s

ex-employer which, in our view, does not relate to the family’s expenses).
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In addition to the foregoing, what was perhaps the most critical objection

towards the President, consistent with him complaints on liability, was as

follows:

75

The President had also erred in law and fact by failing to
provide any basis for his award of $10 per day and
considering he himself had admitted that “given the paucity of
documentary evidence of the [defendant’s] income, I relied on
his own admission”. If the President had indeed relied on the
[defendant’s] submission, then he would have realized that the
[defendant’s] gross income would have only have amounted to
no more than $9250. The President provided no reason as to
how he had arrived at the conclusion that the amount was
“appropriate and reasonable”.3*

(emphasis added)

We pause here and note, for clarity, that at the hearing before us, the

defendant’s counsel, Mr Rizuan, was not making the submission that the

President was disentitled, in general, to make a mutaah award higher than what

was pleaded. His principal objection was that the President simply did not

provide any reasons for such a departure.

76

On that basis, the defendant sought the following relief:

(a) That the plaintiff be considered a nusyuz wife, and accordingly
disentitled to nafkah iddah and mutaah. At the hearing before us, Mr
Rizuan, confirmed to us that the period of disentitlement take place from

the time the plaintiff left the Condominium (i.e., after 9 January 2018).

(b) In the alternative, if we were nevertheless minded to award the
plaintiff mutaah, and after our pointed queries to him, Mr Rizuan
submitted that any award of mutaah should be limited to a nominal sum

of $1 to $2 dollars per day.
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(c)  We separately note that unlike mutaah, the defendant offered no
altemnative position on the appropriate value of nafkah iddah which
ought to be awarded if we were still minded to award the plaintiff nafkah
iddah.

77 Turning to the plaintiff, it was not surprising that the plaintiff sought to
defend the President’s decision, particularly on the issue of liability. In her
submissions, the plaintiff argued that the President had “taken into account
principles of justice, equity and fairness and applied them to the specific facts
of the case (including [the plaintiff’s] denial and rebuttal to [the defendant’s]

many allegations about her conduct)”?’.

78 On the issue of quantum, the plaintiff argued that given the defendant
was a businessman operating a profitable tuition centre and well as receiving
rental income, there was no justifiable reasons why we should intervene in the
President’s quantification of nafkah iddah and mutaah.3® That said, at the
hearing before us, we queried the plaintiff’s counsel, Ms Halijah, on the specific
reasons justifying the President’s uplift of muztaah from the plaintiff’s pleaded
position. In fairness, we noted Ms Halijah’s candid submission that those

reasons were not readily apparent in the GD.

Care and Control and access

79 We tumn next to care and control.
80 Similar to nafkah iddah & mutaah, the defendant’s principal complaint
was that the President had failed to consider or give “any or due” weight to the

defendant’s case. In his Petition of Appeal, the defendant listed out no less than

12 categories of evidence or arguments which the President had, to his mind,
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failed to consider or turned a blind eye to.>’ This was in addition to other

grievances the defendant had with the President in his decision.

81

had:

82

Indeed, the sum total of the defendant’s complaint was that the President

Failed to provide detailed explanations on why the President
found the [plaintiff’s| explanations to be more plausible.

{emphasis added)

This overarching theme repeated itself in the defendant’s written

submissions, but we set out how some of the defendant’s arguments had

developed by the time parties appeared before us:

(a) First, as alluded to earlier, the defendant does not dispute the
general starting position that the mother has the right to custody (which
we were prepared to accept includes care and control) for children below
the age of seven. However, this does not negate a “full factual
assessment’3® of the child’s welfare to be undertaken to determine

whether there ought to be a departure from this position.

(b) In this connection, the President had fallen into error by not
undertaking that exercise on the erroneous basis that the arguments
which the defendant recanvassed in the divorce proceedings from the
Interim Application had been rejected by the Appeal Board in the latter
proceedings (i.c., that notwithstanding the arguments canvassed by the
defendant, the Appeal Board still granted the plaintiff a generous amount
of unsupervised access). On the defendant’s submission, the fact that the
Appeal Board had rejected the defendant’s contentions for the purposes
of access were not, and could not, be automatically applicable to the

issue of care and control.>® Put broadly, a prior court’s factual finding
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on ‘Legal Issue A’ does not necessarily mean it is automatically
applicable to ‘Legal Issue B’ such that a revisitation of those findings is

not warranted.

(c) On that basis, the President had, in the defendant’s view, failed
to take into account the following “key considerations[s]”, namely (1)
the defendant’s contention that he had been the Children’s primary
caregiver,”® (2) the defendant taking the “lead role” on the Children’s
education,*! (3) the suitability and stability of the living arrangements in
the Condominium as opposed to living with the plaintiff,*> and (4) the
appellant’s violent and suicidal tendencies, and how it would affect the

Children’s welfare.*?

(d) To this end, the defendant’s submission could be summed up on

the following terms:

It is as if the President had a pre-determined outcome
and worked towards reaching it despite the numerous
other facts staring him in the face.**

(emphasis added)

(e) In making this submission, it would appear that the defendant
was alleging that the President had pre-judged the matter, and for all
intents and purposes, was biased. We found this slightly troubling. We
pause here and highlight the comments made by the Court of Appeal in
BOI'v BOJ[2018] 2 SLR 1156 as to the seriousness of an allegation of
judicial bias. For clarity, we make no presumptions, at least on the
language used in the defendant’s submissions, that the defendant was in
Jact making this argument (in part also because it was not fully
articulated). That said, it was not lost on us how the noticeable undertone

of the defendant’s submissions veered towards these arguments of
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natural justice. We would additionally point out how the defendant has,
quite regrettably, made certain assertions regarding the LAHP and the
Syariah Court.*’

® Second, the defendant took issue with how the President’s
decision failed to appreciate the development of the access arrangements
during the Interim Application. It also did not properly consider how the
current orders were a significant and detrimental departure from the
‘status quo’ of the Children living in the Condominium and the AB

Interim Orders.*¢

(g) Third, the defendant took issue on the President’s failure to
a custody evaluation report to ascertain the contentions

. . ey o
clated to this is the President’s failure to properly

enquire on the suitability of parties’ living arrangements.

(h) Fourth, and in the alternative, if we were not minded to grant the
defendant care and control, then the appropriate order to make was a
shared care and control order. The defendant sought a care and control
order which provided for the defendant to have access from Mondays
7am to Thursdays 7pm, whilst the plaintiff had access to the children
from Thursdays 7pm to Mondays 7am. It did not escape us that this
arrangement mirrored, in substance, the arrangements made in the

LAHP Interim Orders, the very orders he appealed against.

On the basis that the defendant was successful in overturning the

President’s decision, the defendant submitted that the plaintiff be granted access

to the Children from Friday 5pm to Sunday 8pm. Additionally, the plaintiff be

entitled to “weekly access on 2 weekdays after school for a maximum of 3

hours

9 48
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84 We turn now to the plaintiff. In defending the President’s decision and
in response to the defendant’s case, the plaintiff highlighted the following:

(a) How the President would have been justified to agree that she
was the primary caregiver of the Children.*’ The plaintiff sought to
refute the defendant’s allegation that he was the “more fit” parent,*® and
why the President would have been justified to accept the plaintiff’s

evidence over the defendant’s evidence.’!

(b) How the President would have been justified in finding that the
defendant did not play a primary role in the Children’s education, and
how the plaintiff was equally equipped at managing the Children’s

educational needs.>?

(c) How there was no basis to the allegation that the plaintiff had
either alienated the Children, committed family violence, was not in the
mental state to care for the Children, or did not prioritise the Children’s
health.>

(d) Insofar as the defendant suggested that the President had failed
to undertake a fresh review of the defendant’s allegations which were
raised in the Interim Application, the plaintiff submitted that it was not
open to the defendant to re-litigate the facts and contentions. This is
especially so given that these same contentions have already been “heard
by 3 different forums and by three different judicial panels”.>* In a sense,

the plaintiff was arguing res judicata, although this argument was not
fully developed.

(e) The plaintiff also submitted on the contentions relating to

uprooting the Children from the Condominium, and concerns regarding

43





Appeal Case No. 08/2021

departing from the ‘status quo’ arising from the Interim Application.’®
It bears mentioning at this juncture that pending the conclusion of this
appeal, parties appear to have come to some working arrangement
where, instead of the President’s orders, the defendant would have

access to the Children from Monday 10am to Wednesday 5pm.*

® As regards the custody evaluation report, the plaintiff first
highlighted that for as much as the defendant’s blamed the President for
not calling for a report, the defendant himself did not make such a
request at any point of time during the course of the proceedings.
Furthermore, the commission of any such report would only serve to

delay the proceedings even longer.’’
Division
85 We turn now to the last issue of division.

86 In his prayers for relief, the defendant seeks to reverse the President’s
order such that there be “no award for CPF monies™®. In seeking this relief, the

defendant made the following points:>

(a) The President erred in identifying the portion of the defendant’s
CPF Special Account acquired before the marriage as the pool of
matrimonial assets. The defendant’s case was that it was a pre-marriage

asset that had not been substantially improved by the plaintiff.

(b)  The President had misconstrued the defendant’s concession at
the hearing as a concession to give 20% of the entirety of his CPF

Special Account. A proper reading of the Notes of Proceedings shows
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that the defendant only consented to giving 20% of his CPF Special

Account which had accrued affer the marriage.

(©) Notwithstanding his own concession, the defendant nevertheless
submitted that:

...there should be no CPF award in light of the fact that

the [defendant] had made far greater indirect

contributions by virtue of the children’s caregiving
arrangements mentioned above in these submissions.6°

Inherent in the defendant’s submission was that applying the ANJ
Approach, the defendant ought to be allocated 100% of the indirect

contributions.

87 On the other hand, the plaintiff’s submissions on appeal can be broken
down into two main contentions. First, the plaintiff submitted that nowhere in
the defendant’s documents does he make the distinction between the CPF
monies he accumulated before and after the marriage.5! The upshot of this that
the defendant had, at least up to the hearing before the President, accepted that
the CPF monies were, in its entirety, either a matrimonial asset or not a
matrimonial asset. For completeness, in his written submissions for the ancillary
matters, the defendant submitted that:

Thus, the Defendant is submitting that his CPF monies should

not be divided on grounds that it was less than 5 years that

the parties were living together, and the wife was employed

throughout the time she was living with the husband, with the

husband being the primary caregiver to the Children. Moreover,

most of the husband’s CPF had been earned in the period before

the marriage in August 2013, and would therefore cannot count

as harta sepencarian. The husband ceased to be employed in

June 2014, as he commenced his PhD candidature shortly after
that.

(emphasis added)
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88 Second, and insofar as the defendant appeared to have changed his
position at the hearing before the President (i.e., adopting the approach that only
the portion of his CPF monies accumulated after the marriage be divided), the
defendant had himself to blame because he did not provide any documentation
to demarcate his CPF balances before and after the marriage. If that was the new

case the defendant was presenting, it was incumbent on him to provide the

necessary material at the relevant time. %2

Defendant’s Motion to Adduce Further Evidence

89 Separate to his appeal, the defendant filed a Notice of Motion for leave

to introduce 9 categories of evidence for the appeal (the “Motion”). These

categories of evidence are as follows:

| Cat | Broad Descripiivu Specific Documents / Evidenec
POLLLILC IJULULITTULD / Ly VAUt
of Document/ | (Phraseology of documents adopted from the
Evidence defendant’s Affidavit in Support of Motion)
1| Documents relating | WhatsApp messages dated 8 February 2021
to Child 1’s between parties discussing Child 1’s
schoolwork / school | performance in primary school (“Exhibit 1A”)
performance

Photos of Child 1’s grade in primary school in
February 2021 (“Exhibit 1B”)

Screenshots evidencing Child 1°s incomplete
online assignments in March 2021. (“Exhibit
1C”)

Screenshots of the defendant’s apology to Child
1’s teacher in March 2021, on behalf of the
plaintiff who had not ensured that Child 1
completed his assignments on time (“Exhibit
1D”)

2 | Documents
evidencing the
plaintiff’s refusal to

Messages dated 20 January 2021 between the
defendant and Child 1’s teacher evidencing the

plaintiff's refusal to co-parent and failing to
prioritise Child 1’s well-being. (“Exhibit 2A”)
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Cat | Broad Description Specific Documents / Evidence

of Document / (Phraseology of documents adopted from the
Evidence defendant’s Affidavit in Support of Motion)
co-parent with the WhatsApp messages dated 20 January 2021
defendant with the plaintiff evidencing the plaintiff’s
refusal to co-parent, specifically her refusal to
inform the plaintiff that she was picking Child 1
from school when it was the defendant’s turn to

do so. (“Exhibit 2B”)

3 | Documents WhatsApp messages dated 3 March 2021 with
evidencing the plaintiff on her desire for care and control in
plaintiff’s true intent | order to purchase a HDB flat. (“Exhibit 3”)
for a sole care and
control order

4 | Document WhatsApp messages dated 4, 5, 6, 8, and 9
evidencing March 2021 with the plaintiff evidencing her
plaintiff’s true intent | true intention of allowing the defendant more
in allowing the time with the Children, and understanding that
defendant more time | the Children need more time with the defendant
with the Children as their father. (“Exhibit 4)

5 | Bvidence of WhatsApp messages dated 15 March 2021 with
agreement between | the plaintiff evidencing an agreement on the
parties on new children’s temporary care arrangements.
access arrangements | (“Exhibit 5”)

6 | Evidence of Transcript of audio recording between the
Children’s alienation | defendant and Child 1. The transcript shows that
towards the about a week after the President’s orders, Child
defendant 1 was hostile towards the Appellant due to a

change in the care arrangements pursuant to said
order. (“Exhibit 6™)

7 | Evidence of WhatsApp messages dated 29 December 2020
plaintiff’s alleged indicating that Child 1 had swallowed a toy
neglect of the while under the plaintiff’s care. (“Exhibit 7”)
Children

8 | Evidence of WhatsApp messages dated 7, 10, 11, and 12
plaintiff’s living March 2021, and 7 April 2021 indicated that the
arrangements
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Cat | Broad Description Specific Documents / Evidence
of Document / (Phraseology of documents adopted from the
Evidence defendant’s Affidavit in Support of Motion)

plaintiff was no living with her friend Mdm MM
and her friend’s parents. (“Exhibit 8”)

9 Defendant’s CPF Defendant’s CPF Statement of Accounts dated
Statement for 2013 January 2013 to December 2013. (“Exhibit 97)

90 We deal with the applicable principles, arguments, and findings of the
Motion below. At this point, we observe that the hearing before the President
was on 7 December 2020 and 22 January 2021. The defendant then filed his
appeal on 26 January 2021, and the President released his GD on 4 May 2021.
On that basis, we note that the documents in Categories 2, 7, and 9 were

documents which were avaiiable before ihe President made s final orders.

Issues to be determined

91 Against the backdrop of that fairly lengthy background, the issues for

our determination were as follows:

Application to adduce further evidence

(a) Whether and to what extent leave be granted for the defendant to
adduce further evidence for this appeal.

Naflkah Iddah & Mutaah

(b) Whether the President had erred in determining that the plaintiff

was not nusyuz.

(c) On the basis that the plaintiff ought to be considered nusyuz,
would she still be entitled to nafkah iddah and/or mutaah, and if so, the
quantum of such nafkah iddah and/or mutaah.
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((4)) On the basis that the President was not in etror in finding that the
plaintiff was not nusyuz, did the President nevertheless err in his

quantification of nafkah iddah and/or mutaah.

Care and control and Access

(e) Whether the President had erred in granting care and control of
the Children to the plaintiff.

® On the basis that the President had erred on care and control,

what would be the appropriate access orders to make.

(2 On the basis that the President had not erred on care and control,

did the President nevertheless err in making his access orders.
Division

(h)  Whether the President had erred in identifying the entire portion
of the defendant’s CPF monies as part of the asset pool to be divided.

@) On the basis that the President was in error, what would properly
form the asset pool to be divided, and what would be the appropriate

proportion of division.

G On the basis that the President was not in error, was the President

nevertheless in error in his proportion of division.
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Our analysis and findings
The defendant’s motion to adduce further evidence

The procedural framework

the Muslim

92 We first start with the defendant’s Motion. Rule 42 of
dural framework to

adduce further evidence on an appeal:

Further evidence
42.— (1) If a party to an appeal desires to —

(a) adduce further evidence on any question of fact at the
hearing of the appeal; or

(b) rely on any ground other than that specified in the petition
of appeal or the notice given by the respondent as the case may
be, thai parily shall mwake ain application for leave to do so by

way of motion in Form 56.
(2) Rule 39(17) to (20) shall apply, with the necessary
modifications, to an application made under paragraph (1).
93 We note that Rule 42 of the Rules is worded differently from Rule
831(2) of the Family Justice Rules 2014 (“FJR”):

(2) Despite paragraph (1), no such further evidence (other
than evidence as to matters which have occurred after the
date of the decision from which the appeal is brought) may
be given except on special grounds.

(emphasis added)

94 Similarly, Rule 42 of the Rules is worded differently from O 55D r 11(1)
of the Rules of Court (“ROC”):

11.—(1) The General Division shall have power to receive further
evidence on questions of fact, either by oral examination in the
General Division, by affidavit, or by deposition taken before an
examiner, but no such further evidence (other than evidence
as to matters which have occurred after the date of the
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decision from which the appeal is brought) may be given
except on special grounds.

(emphasis added)

95 A review of the foregoing will show that the main difference between

on one hand, the Rules, and on the other, the FIR and ROC, is that the latter:

(a) makes the distinction between evidence occurring before and

after the date of the decision appealed against; and

(b) it is only for evidence occurring before the date of the decision
appeal against may be admitted on “special grounds”. For evidence
occurring after the date of decision, there would be no need for the

applicant to cross the threshold of demonstrating such grounds.

96 In contrast, the Rules make no distinction on when the evidence sought
to be admitted occurred. In all situations, leave must be sought to adduce
evidence which was not placed before the Syariah Court. Furthermore, the Rules

do not statutorily provide for the requirement of “special grounds”.

97 The phrase “special grounds” carries some significance in that it was the
absence of a statutory definition of the phrase that resulted in the courts
consistently referring to the threefold requirements in Ladd v Marshall [1954]
1 WLR 1489 (at pg 1491):

[Flirst, it must be shown that the evidence could not have been
obtained with reasonable diligence for use at the trial; secondly,
the evidence must be such that, if given, it would probably have
an important influence on the result of the case, though it need
not be decisive; thirdly, the evidence must be such as is
presumably to be believed, or in other words, it must be
apparently credible, though it need not be incontrovertible.

(collectively, the “Ladd v Marshall Principles”)
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Application of Ladd v Marshall Principles clarified

98 Notwithstanding the absence of the phrase “special grounds” in the
Rules, we have, on numerous occasions, relied on the Ladd v Marshall
Principles as a set of starting guidelines when dealing with an application for
leave to adduce further evidence (see BW v BX [2018] SGSAB 2 (“BX”) at [23]
[2015] SGSAB
2 at [19] and [20]). At the present time and unless the circumstances necessitate
a re-examination on its applicability, we see no reason why the Ladd v Marshall
Principles should not continue to serve as a useful starting point in any
assessment on whether further evidence be adduced on appeal. The Ladd v
Marshall Principles are still useful in serving two principal objectives — first, the
need for finality in litigation; and second, incentivising parties to lay all their
cards on the table at first instance, instead ot holding them close to their chest

in order to gain an unfair advantage or to have a second bite at the cherry.

99 Whilst finality and fair play are vital to the fair administration of justice,
the ends of justice itself dictate that the guidelines may be relaxed if doing so
will properly uncover the truth of a matter. Indeed, in BX, the Appeal Board
alluded to this overarching discretion (at [28]):

28 In this Appeal Board’s view, while the court remains
guided and should follow the rule laid down in Ladd v
Marshall in the interests of finality and fair administration of
justice, there are circumstances which justify the relaxation of
this rule so as to achieve the interests of justice, and this
remains the court’s overarching discretion. The court needs to
do a delicate balancing act between the interests of finality of
proceedings and the right of the applicant to submit credible
and relevant evidence to persuade the court to decide in his
favour.
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100  This balancing exercise was further expounded in the more recent
observations of the Court of Appeal in Anan Group (Singapore) Pte Ltd v VTB
Bank (Public Joint Stock Co) [2019] 2 SLR 341 (at [37] to [49]):

Cases where Ladd v Marshall applied in a nuanced
manner in the interests of justice

37 ... The cases reveal that even after the nature of the
proceedings below have been considered, the fulfilment of
the Ladd v Marshall conditions does not bind the court’s hands
in admitting fresh evidence, and conversely the court is not
prevented from admitting fresh evidence even in the absence of
strict compliance with these conditions. Rather, the court
retains its overarching discretion to act as the interests of
justice require, which includes the discretion to admit new
evidence despite the applicant’s failure to satisfy the conditions
of Ladd v Marshall ([2] supra). Thus, this court has rightly
cautioned that the Ladd v Marshall test should not be applied
rigidly as if it were a statutory provision (Cheng-Wong Mei Ling
Theresa v Oei Hong Leong [2006] 2 SLR(R) 637 (“Cheng-Wong
Theresa’) at [39]; GAK v GAL[2013] SGCA 19 (“GAK v GAL))
at [32]).

38 The broad overarching principle may be simply stated
that fresh evidence can be admitted, notwithstanding the
non-compliance of the Ladd v Marshall conditions, in
exceptional cases where it would affront common sense or
a sense of justice to refuse leave to adduce fresh evidence
(Chan Fook Kee v Chan Siew Fong [2001] 2 SLR(R) 143 at [9],
echoing Lord Wilberforce in Mulholland v Mitchell [1971] AC
666 at 680A). This broad principle can be illustrated more
concretely with reference to three categories of cases
where Ladd v Marshall has been applied in a more nuanced
and contextual manner, even though the judgment
appealed against arose after trial or a hearing bearing the
characteristics of a trial.

Where the subject matter of the dispute was of such a nature that
it was in the interests of justice to allow the admission of new
evidence

46 In this last and most substantive category of cases,
the focus of the inquiry is on the subject matter of the
dispute. In certain types of cases, and particularly where
the stakes of any adverse finding in the absence of the new
evidence are especially high, it would be appropriate for the
court to relax the Ladd v Marshall conditions in the
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interests of justice. Just as, in the words of Lord Wilberforce
in The Ampthill Peerage [1977] AC 547 (see above at [25]), there
are “cases where the certainty of justice prevails over the
possibility of truth”, there are also cases where the converse is
true, and the interests of finis littum must be subordinated to
the overriding importance of ascertaining the truth of the
matter. We discuss here four subcategories of such cases which
have been established by the precedents, although we caution
that these are not closed categories, and neither does the
mere fact of a case falling within one of these categories
automatically justify a relaxation of the Ladd v
Marshall rule.

(1) Cases involving the welfare of children

47 Cases involving the welfare and custody of children
would be one such example where it might be important to
investigate the possibility of truth at the expense of
finality. Thus, the rule in Ladd v Marshall ([2] supra) has at
times been relaxed in the appropriate cases, although not
without due regard for the desirability of finis litium, as the
English Court of Appeal explained in Re S (Lischarge of Care
Order) [1095] 2 FLR 639 (“Re S (Discharge of Care Order))
at 646:

... The willingness of the family jurisdiction to relax the
ordinary rules of issue estoppel, and (at the appellate
stage) the constraints of Ladd v Marshall [1954] 1 WLR
1489 upon the admission of new evidence, does not
originate from laxity or benevolence but from recognition
that where children are concerned there is liable to be an
infinite variety of circumstance whose proper
consideration in the best interests of the child is not to be
trammelled by the arbitrary imposition of procedural
rules. That is a policy whose sole purpose, however, is to
preserve flexibility to deal with unusual circumstances. In
the general run of cases the family courts (including the
Court of Appeal when it is dealing with applications in the
family jurisdiction) will be every bit as alert as courts in
other jurisdictions to see to it that no one is allowed to
litigate afresh issues that have already been determined.
The maxim ‘sit finis litis’ is, as a general rule, rigorously
enforced in children cases, where the statutory objective
of an early determination of questions concerning the
upbringing of a child expressed in s 1(2) of the Children
Act is treated as requiring that such determination shall
not only be swift and final.

48 Thus, in Wong Phila Mae ([41] supra) which concerned
the custody and care arrangements of children to a divorce, this
court found that the appellant should have been granted an
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adjournment so that further affidavits may be obtained to refute
adverse allegations made against her second husband. Given
that it was not clear whether the High Court judge had
disregarded those allegations in arriving at his determination of
the dispute, further affidavits were thus allowed to be adduced
on appeal so as to ensure that both sides had a fair opportunity
of addressing all material facts (at [16]). Similarly, in Re S (A
Child) (Abduction: Custody Rights)[2002] '1 WLR 3355, the
English Court of Appeal considered a case in which a mother
opposed her child’s return to Israel pursuant to the Hague
Convention on the Civil Aspects of International Child
Abduction on the grounds of the mounting security threats in
Israel, and opined that in a case where interests of the child are
engaged alongside the country’s international treaty
obligations, the court is not likely to refuse to admit fresh
evidence (at [26]). Although the application to admit fresh
evidence in that case pertained to facts and matters which
arose dafter the decision under appeal, it is conceivable that the
same principles should apply in the appropriate cases in
relation to evidence that existed before the decision under
appeal.

49 However, not every case involving the interests of
children should see a relaxation of the rule in Ladd v
Marshall in favour of admitting all evidence that might
have a bearing on the outcome of the appeal. As the court
in Re S (Discharge of Care Order) (at [47] above) took pains to
emphasise, the interests of children and the statutory regime
governing the proceedings in this area often mean that the
finality of proceedings remains a valid if not a heightened
consideration. Thus, in Webster v Norfolk County Council;
Re Webster (Children) [2009] 2 All ER 1156, after quoting the
same paragraph from Re S (Discharge of Care Order)on the
relaxation of the Ladd v Marshall rules, the court nonetheless
rejected the biological parents’ application to adduce further
evidence regarding the cause of their children’s injuries which
led the court to free them for adoption some five years ago. In
doing so, the court found that the criterion of non-availability
was not satisfied (at [180]), and was also cognisant that as a
matter of public policy the finality of adoption orders should
only be disturbed in the most exceptional of circumstances
(at [148]).

(emphasis added)

101  Further to the foregoing, we found it apposite to make these

supplementary observations:
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(a) Every party has a fundamental right to be heard and to present
their case before the court. However, that right is not an unfettered
licence, and must be balanced with considerations of reasonableness,

efficiency and fairness.

(b) Related to this, and as alluded to in the decisions we cited above,
the legitimate expectation is that all parties, at the first instance, must
have laid out all, or at least the best of, their cards on the table for the
proper adjudication of the merits. In order for parties to properly present
their case, they equally must know the case they need to meet on the
other side of the fence. The upshot of this is that parties must live with
the consequences of their own tactical decisions of what they wish to put

forward to the adjudicator.

(c) Against that backdrop, and even though parties put their best foot
forward, no party has the right to expect that an adjudicator accept their
arguments, no matter how strong and credible they perceive their
arguments to be. The upshot of this is that if a party is unsuccessful at
first instance on their best cards, any attempt to introduce further
evidence must, whilst not decisive, have a real as opposed to a fanciful
chance of making a difference to the appellate court’s deliberations. This
adds an essential contextual layer towards the second requirement of the
Ladd v Marshall Principles. Indeed, as highlighted by Ong J in UYK v
UYJ [2020] 5 SLR 772 (“UYK™) (at [11]), the discretion to admit new
evidence should be for evidence which would have a “perceptible
impact” on the decision should it be admitted. We found it appropriate
to make these comments because we recognise that matrimonial
proceedings (particularly those involving children) are dynamic.

Because of this, it is not lost on us that there is a belief (sometimes
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mesmerisation) that so long as a party launches every conceivable
argument before us, something would eventually stick, and that
argument would be the silver bullet to decide the case in their favour.
However, as Ong J herself noted in UYK, the inclusion of such evidence
may, more often than not in our view, obfuscate more than clarify, and
be “distracting and less helpful to the determination of the actual issues

in the appeal”.

(d) To be clear, our cautionary statement is not intended to indicate
a starting disinclination to admit further evidence, especially when it is
truly relevant and sufficiently material to the disposal of the dispute

before us.

Our decision on the Motion

102

Against those observations, we deal with the Motion. For the purposes

of this application, the defendant’s arguments were led by Mr Rizuan’s co-
counsel, Mr Thio.

103

We first preface our decision by making three preliminary observations:

(a) First, we had highlighted earlier the voluminous corpus of
documents relied on by parties for the divorce proceedings (see [19]
above). This excludes the documents used for the Interim Application,

which in itself was equally voluminous.

(b) Second, we noted a procedural objection made by Ms Halijah at
the hearing before us. In this regard, the defendant filed the Motion on
6 July 2021. As per Rule 39(19) of the Rules, the plaintiff filed her reply
affidavit on 23 July 2021. On 17 August 2021, two weeks before hearing
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before us, the defendant filed a reply affidavit to the plaintiff’s reply
affidavit. Ms Halijah’s objection was that Rules 39(19) and (20) of the
Rules did not permit the defendant to file a further reply affidavit
without leave of the Appeal Board. Additionally, Ms Halijah
complained that the defendant’s affidavit was filed a mere two weeks
before the hearing before us, giving her insufficient time to take proper
instructions to respond, if at all. This must be contrasted with Rule
39(19) of the Rules which provides a 21- day timeline for the submission
of any reply affidavits. When queried, Mr Thio acknowledged that prior
leave was not sought when submitting the reply affidavit, but sought to
finesse his position in that Rule 39(20) was the very provision that
allowed for the possibility of such a reply affidavit being filed. To this
end, Mr Thio songht oral leave for defendant’s reply affidavit to be
admitted. We found Mr Thio’s attempt to seek oral leave before us not
only insufficient, but unsatisfactory given that it was more than one
month from the time the plaintiff filed her reply affidavit to the hearing
before us. If the defendant truly wanted to submit a further affidavit,
there was nothing preventing Mr Thio from making the application
expeditiously, or at least indicating to Ms Halijah the defendant’s
intention to file such an affidavit. There was really no reason why, at the
very least out of professional courtesy, the intention could not have been
made earlier. To this end, we found apposite to reiterate the caution
made by the Court of Appeal in Goh Seng Heng v Liberty Sky
Investments Ltd and another [2017] 2 SLR 1113 (at [62]) (as endorsed
subsequently in BOI v BOJ [2018] 2 SLR 1156 (at [3] to [4])) of
counsel’s duty as officers of the court to ensure that “legal combat is
engaged ethically and with honour at all times” and that the “arms which

he yields are to be the arms of a warrior and not an assassin”.
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Notwithstanding our reservations, we nevertheless allowed the
defendant’s reply affidavit to be admitted. In exercising our discretion,
we would clarify that this is not an endorsement of the defendant’s
breach, but rather that it made little sense for the proceedings to be
protracted on the basis of this irregularity, an irregularity which we are
of the view was not manifestly prejudicial in depriving the plaintiff an
opportunity to present her case. In fact, the plaintiff was able to put
forward her substantive position in her reply affidavit and in the written
submissions before us. Additionally, both parties were afforded a full
opportunity before us to submit on the Motion.

(c) Third, we observe that in her affidavit in reply, the plaintiff did
not just set out her objections to the introduction of the further evidence
sought to be adduced by the defendant, she had also provided her
substantive responses to such evidence. In other words, the plaintiff had,
in essence, given her responses on the assumption that the 9 categories
of documents had already been admitted. To this end, the defendant had,
in his reply affidavit, also substantively responded to the plaintiff’s
objections to the introduction of the new evidence as well as the

substantive responses she had made.

Category 1 Documents

On that note, we first deal with the Category 1 Documents. We first find

that these documents would satisfy the first and third requirement of the Ladd v

Marshall Principles, the latter requirement established insofar as there was

nothing to taint the authenticity of the evidence. However, as regards the second

requirement, we were not inclined to accept the defendant’s submission that

those documents would have had a material influence towards the determination
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of the appeal. We were unable to agree with the defendant that these documents
evidenced: (a) a significant underperformance by Child 1, (b) how such
underperformance (or failure to complete assignments) could be solely
attributed to the plaintiff to the extent that these documents had a real bearing
in our decision, as against the plethora of evidence already submitted by the
defendant, and (c) had a real bearing in establishing that the President had failed
to consider the defendant’s role as an “educator” with “expertise in education”

to reverse care and control.

105  On the defendant’s own evidence, it was clear that at best, Child 1 had
not yet completed 3 of out the 9 assignments listed, the rest of which were not
due. Against that context, we disagree with the defendant’s characterisation that

“many of his assignments were either overdue or incomplete” (emphasis added).

106 We pause here and also found it important to highlight that the
documents in this category of documents were taken not too long after the
President’s orders. It cannot be forgotten that Parties had to reacclimatise
themselves with the President’s orders. In our view, slippages like these were,
to a greater or lesser extent, not uncommon after such orders were made. As

such, we were not inclined to admit the Category 1 Documents.

2) Category 2 Documents

107  We turn next to the Category 2 Documents. These documents were taken
on 20 January 2021, 2 days before the President rendered his decision to parties.
We noted Ms Halijah’s comments that the defendant could have had the
opportunity to raise this to the President at the hearing on 22 January 2021. We
were prepared to accept that whilst the defendant was self-represented at the

material time, he was able to present his materials and submissions ably, and
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had an awareness of the proceedings which was, to his credit, at a more
advanced level than most litigants-in-person. On that basis, we were prepared
to accept that this category of documents satisfied the first requirement of the

Ladd v Marshall Principles, or alternatively, a relaxation of the same.

108  Where the defendant fell short again was in respect of the second
requirement. We were unable to accept how the documents submitted evidenced
a clear lack of cooperation by the plaintiff or a failure to prioritize Child 1’s
well-being. At best, we were prepared to accept that it was not beyond the
plaintiff’s capabilities to have informed the defendant after she had picked up
Child 1, so that the defendant was not left waiting outside the school gate.
Separately, and even on the defendant’s own evidence, the defendant was upset
that the teacher had not followed the protocol in contacting the parent whose
name was stated in the emergency contact. As such, we were not inclined to

admit the Category 2 Documents.

3) Category 3 Documents

109  We turn next to the Category 3 Documents. As with the other two
categories of documents, the defendant was unable to satisfy the second
requirement of the Ladd v Marshall Principles. We failed to see how this string
of messages, read objectively, and as against the corpus of documents submitted
by the defendant, would have had an important influence or real chance of
affecting our deliberations on whether to reverse care and control. We accept
the plaintiff’s explanation that a reasonable reading of the messages was not that
she could get a flat only if she had a sole care and control order. It bears
mentioning that there was a noticeable lack of force on this issue in the
defendant’s reply affidavit. Accordingly, we were not inclined to admit the

Category 3 Documents.
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“4) Category 4 and 5 Documents

110  We next deal with Category 4 and 5 Documents collectively. Save for
the undisputed fact that parties had come to an agreement that the weekly access
arrangements from Monday 10am to Wednesday Spm (as confirmed by Mr
Rizuan and Ms Halijah at the hearing before us), we saw no reason or necessity
for us to admit the Category 4 and 5 Documents. To be clear, we make no
finding on whether the personal communications between parties are cloaked
with, as the defendant coined, ‘without prejudice’ privilege, and the scope of

disclosure of such communications.

111 It must be remembered that familial communications differ from
commercial correspondence. They lack the finesse, formality, and structure you
would ordinariiy find in commerciai communication. They aiso touch on very
personal matters between parties, all the more so if it involves their children.
Families have to deal with a myriad of considerations and compromises when
dealing with their children. More often than not, they communicate more with
the heart on such matters. In this case, we took some comfort that for as much
as parties were embroiled in their litigation, they were able to have some
communication with each other regarding the Children. This is something to be
grateful for. To our minds, it would be a sad day when such conversations are
elevated to the extent which the defendant relies on, to establish an

uncontroversial fact that parties actually reached an agreement between

themselves, be it without prejudice or otherwise.

112  Save for the fact and date of parties’ interim agreement, we were not
inclined to admit the Category 4 and 5 Documents. For completeness, and whilst
not determinative in and of itself, we note that even in the Category 5

Documents, the defendant himself stated that he was not, in a sense, too
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concerned about the issue of care and control. He simply wanted enough time

to “be a father involved in the [Children’s] school and development”.

(&) Category 6 Documents

113 We turn next to the Category 6 Documents. After reviewing the entirety
of the evidence relating to the Category 6 Documents (including the actual audio
recording subsequently submitted by the defendant, which we disagree with him
in that it was something necessary to be disclosed), we were not inclined to
admit the Category 6 Documents. The actual audio recording does not, on any
objective standard, indicate (a) a real hostility by Child 1 against the defendant,

(b) even if so, how it would have had an important impact on our decision.

114 On the defendant’s own evidence, the audio recording (which we would
record our reservations with) was taken less than 2 weeks after President’s order.
As highlighted above, parties (and quite clearly the Children) were trying to
acclimatise with the new arrangements. Some manage better than others.
Perhaps with the benefit of hindsight, it would have been more productive for
the defendant to have spent this time engaging with Child 1 with the hopes of
normalising the situation, as opposed to surreptitiously taking an audio
recording for the purposes of court proceedings. Whilst not conclusive in and
of itself, this does give some insight on the defendant’s general disposition.

Accordingly, we were not inclined to admit the Category 6 Documents.

(6) Category 7 Documents

115 We turn next to the Category 7 Documents. After assessing the material
before us, this was, to our minds, a storm in a teacup. It could not be reasonably
said that this incident (even if true to the fullest extent as initially conceived by

the plaintiff), would have made a real impact on our decision. Insofar as the
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defendant wanted to admit this contention for the purpose of (a) establishing
some form of double standard by the plaintiff, and (b) in turn, show evidence
sufficiently material in our deliberations on whether to switch care and control,
this would, at best, be a stretch. Accordingly, we were not inclined to admit the

Category 7 Documents.

(7 Category 8 Documents

116  We turn next to the Category 8 Documents.

117  After assessing the materials before us, we were not satisfied that the
defendant had established the materiality of the evidence sought. As highlighted
in our analysis above on the Category 3 Documents, the defendant’s objection
as to the plaintiff’s living arrangements had been an issue which the defendant
highlighted on numerous occasions. To that extent, we were not of the view that
this piece of evidence would have the kind of impact the defendant was seeking.
Put another way, if we were minded to switch care and control on the existing
basis of plaintiff’s living arrangements, the Category 8 Documents would not
have changed this. Similarly, if we were prepared to accept, in reviewing the
existing evidence before us in its totality, care and control should still remain
with the plaintiff, this piece of evidence, taking it at its highest, could not be

said to have a perceptible impact on our decision.

118  Accordingly, we were not inclined to admit the Category 8 Documents.

®) Category 9 Documents

119  We turn finally to the Category 9 Documents. At the outset, there can be
no dispute that the defendant’s CPF statement for 2013 could have been readily

available and easily accessible throughout the entire course of the divorce
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proceedings. In support of this position, this piece of evidence would have been
critical to the defendant’s case that his CPF monies before the marriage ought

to be excluded from division.

120  This first presupposes that that was the main case he was even putting
forward in the proceedings below. As we have highlighted above, at all material

times, that was not the defendant’s case (see [87] above).

121 It was only before the President where the defendant chose to change his
position such that he was agreeable to giving 20% of his CPF monies
(particularly the Special Account) which had accrued after the marriage. If that
was the position taken by the defendant, it was, in our view, incumbent on him
to ensure that the relevant materials were before the President for his
assessment. Accordingly, we were not satisfied that the defendant had, by its
black letter wording or spirit, satisfied the first requirement of the Ladd v
Marshall Principles. For completeness, we had earlier highlighted how the
defendant was at that time self-represented. However, we also found that the

defendant was a more attuned and sophisticated litigant-in-person.

122 Notwithstanding the foregoing, as regards the second requirement, we
were prepared to accept that if we were minded to agree with the defendant’s
arguments on the issue of division, this piece of evidence would have a real
impact in determining the proper outcome of our decision. In balancing between
the two requirements, we were prepared to allow the CPF statement to be

admitted.

) Conclusion

123 For the above reasons, save for the fact of the interim agreement on

access and the Category 9 Documents, we dismiss the Motion. For
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completeness, we pause here and recognise that in rejecting the admission of
the other categories of documents, we had structured our analysis along the
Ladd v Marshall Principles. As mentioned earlier, a failure to comply with all
of the requirements under the Ladd v Marshall Principles does not automatically
mean the rejection of additional evidence. However, in making our assessment,
we were also not convinced that the quality of the evidence placed before us

should be admitted despite failing to meet the Ladd v Marshall Principles.

The defendant’s appeal
Scope and extent of appellate intervention

124  We now turn to the substantive matters on appeal before us.

125  Before going into the meat of our findings, and given the nature of the
complaints made by the defendant, we first found it useful to deal with two

preliminary matters.

126  The first deals with the appropriate parameters in which the Appeal
Board exercises its appellate jurisdiction over appeals against decisions of the
Syariah Court. In this regard, we found it appropriate to consolidate some of

these legal principles in the context of matrimonial proceedings.

127 At the outset, we would not discount the fact that part of the defendant’s
dissatisfaction over the President’s decision was his personal dissatisfaction
that the President ruled largely against him, and that he wanted us to vindicate
him on his subjective interpretation of the circumstances of this case. Such a
sentiment is not uncommon for unsuccessful parties. That is the reality of

choosing adjudication over an amicable resolution. However, we would caution
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any dissatisfied party that while the law provides for the right of appeal, the

right of appeal does not equate to the right for that appeal to be granted.

128

With that in mind, we make the following observations:

(a) The determination of matrimonial issues involves the sound and
principled application of judicial discretion by the judge of first instance
(see Koh Bee Choo v Choo Chai Huah [2007] SGCA 21 at [46], in the
context of division of matrimonial assets, which in our view, is of

general application).

) The privilege and duty of making such pronouncements in the
exercise of such judicial discretion lies with the judge at first instance
(see MZ v NA [2006] SGHC 95 (“MZ”) at [5]). In the exercise of that
privilege and duty, the rebuttable presumption is that the decision
appealed against is correct (see Lee Bee Kim Jennifer v Lim Yew Khang
Cecil [2005] SGHC 2019 at [14]). In this connection, we would further
state that the decision appealed against should be read reasonably and
on such a footing, it is not the Appeal Board’s function to
microscopically comb through any appealed decision with the purpose
of picking holes and inconsistencies in the first instance judge’s

decision.

(©) An appellate court should not interfere with the lower court’s
exercise of its discretion except in exceptional circumstances (see Lock
Yeng Fun v Chua Hock Chye [2007] 3 SLR(R) 520 at [36], followed in
INL v TNK and another appeal and another matter [2017] 1 SLR 609,
similarly in the context of division of matrimonial assets, but in our view
is of general application). In this regard, an appellate court will seldom

interfere in the orders made by the court below unless it can be
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demonstrated that it has committed an error of law or principle, or has
failed to appreciate certain material facts (see ANJ v ANK [2015] 4 SLR
1043 at [42]). It must also be shown that the lower court’s decision was
“clearly inequitable” (see TQU v TQT [2020] SGCA 8 at [26]), or
“plainly wrong” (see CX v CY (minor: custody and access) [2005] 3
SLR(R) 690 (“CX”) at [17]).

(d On matrimonial issues, particularly those involving the welfare
of children, there are often no right answers, and the court below is faced
with the task of choosing the best of two or more imperfect solutions.
Against that backdrop, an appeal should not succeed simply because the
appellate court preferred a solution which the lower court had not chosen
(CX at [17]; see also generally CX at [15] to [17], which was followed
in Zaini bin Ibrahim v Rafidah bte A Rahman [2007] SGSAB 2 at [51]).

(e) While the scope of appellate intervention may, in a sense, be
limited, it must be balanced by the fact that in matrimonial proceedings,
there is no trial. In matrimonial proceedings, parties’ evidence
principally comprise of evidence by affidavit and through the production
of reports and other documents. On that footing, an appellate court is in
as good a position as the lower court in drawing inferences and
conclusions from the documentary evidence available (see TSF v ISE

[2018] 2 SLR 833).

® A party’s personal (and subjective) discontent with the lower
court’s decision is not a ground for appellate intervention (TDT v TDS
and another appeal and another matter [2016] 4 SLR 145 at [63]).

129  Before concluding our observations, we must clarify that it would be a

serious mischaracterisation to suggest that the Appeal Board has a pre-disposed
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inclination to uphold decisions made by the Syariah Court. In the appropriate
circumstances, the Appeal Board will step in to correct errors necessitating our
intervention. We nevertheless found it beneficial to underscore the distinction
between intervention borne out of principles, and intervention simply to assuage

one’s personal discontentment.

Natural Justice
(1) Duty to consider a party’s arguments and to give reasons.

130 The second preliminary matter deals with the rule of natural justice.
While there are parameters in which appellate intervention is justified, every
litigant’s right to natural justice at any stage of legal proceedings is sacrosanct
and beyond reproach. Any breach of natural justice will attract this court’s

intervention.

131  Natural justice comprises of two fundamental pillars: (a) impartiality,
and (b) the right to be heard. For the purposes of this decision and in light of the
contentions raised by the defendant, we touch on the second pillar. For
completeness, we had highlighted how the defendant’s arguments against the
President’s decision came as close to alleging bias without making the explicit
charge (see [82(e)] above). We nevertheless reserve our comments on this issue
to the appropriate time when it is fully articulated before us for our

consideration.

132 Returning back to the right to be heard, there are sub-branches or
amplifications to this pillar. For the purposes of this decision, the two
interlinked sub-branches engaged by the defendant in this appeal involved first,
(a) the duty to consider a party’s submissions, and (b) second, the duty to give

reasons.
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133 First, the duty to consider a party’s submission requires an adjudicator
to have demonstrably applied his or her mind on the issues placed by the parties,
and correspondingly to have comprehended and considered the arguments made
on those issues. Admittedly, an assessment on whether or not the adjudicator
has considered (or at least attempted to consider) a party’s submission is
effectively an investigation into the inner workings of the adjudicator’s mind.
As such, whether or not an adjudicator did or did not consider a party’s
arguments must be determined on the face of the documentary evidence and the
adjudicator’s eventual decision. To establish such a failure, it must, in our view,
be plainly evident that there was an absolute lack of nexus between the
challenged decision (or chain or reasoning) and the materials placed before the
adjudicator. Borrowing the phrase coined by the Court of Appeal in Soh Beng
Tee & Co Pte Ltd v Fairmount Development Pte Ltd 120071 3 SLR(R) R6 (at
[65(a)], in the context of arbitration proceedings), an adjudicator should not

make bricks without straw.

134  How then does an aggrieved party establish such a lack of nexus? This

brings us to the second sub-branch of the duty to give reasons.

135 It is settled law that an adjudicator must ordinarily give adequate
reasons for any decision made, subject to any peculiar circumstances which may
prevail. The oft-cited decision expounding on this duty is the Court of Appeal
decision of Thong Ah Fat v Public Prosecutor [2012] 1 SLR 676 (“Thong Ah
Fat”). Whilst we note that this decision was made in the context of criminal
proceedings, we saw no issue on the general applicability of some of the

statements made therein. Some of statements made in Thong Ah Fat include:

(a) The duty to give reasons must not be overstated, for it does not

refer to the burden of reasoning per se but the burden of setting out the
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reasons, given the expectation that judges in every case arrive at
decisions through proper reasoning. What the duty therefore requires is

that the judge sets out what has passed his mind: at [28].

(b)  The standard of explanation ought to correspond with the
requirements of the particular case. The more profound the
consequences of the decision are, the greater the necessity for detailed

reasoning: at [30] — [33].

() The decision should examine the relevant evidence and the facts
found with a view to explaining the final outcome on each material issue.
However, it is not expected that the court make an explicit ruling on each

and every factual issue that arises: at [36].

We would add on from the last statement made in Thong Ak Fat above

that even if some conclusions made by the court below are bereft of reasons,

that, in and of itself, is not necessarily fatal. In this connection, we found it
useful to highlight the statements made by Prakash J (as she then was) in SEF
Construction Pte Ltd v Skoy Connected Pte Ltd [2010] 1 SLR 733 (at [60], in

the context of an application to set aside an adjudication determination under

the Building and Construction Industry Security of Payment Act):

60 In the present case, having studied the Adjudication
Determination, I am satisfied that the Adjudicator did have
regard to the submissions of the parties and their responses
and the other material placed before him. The fact that he did
not feel it necessary to discuss his reasoning and explicitly
state his conclusions in relation to the third and fourth
jurisdictional issues, though unfortunate in that it gave rise
to fears on the part of SEF that its points were not thought
about, cannot mean that he did not have regard to those
submissions at all. It may have been an accidental omission
on his part to indicate expressly why he was rejecting the
submissions since the Adjudicator took care to explain the
reasons for his other determinations and even indicated
matters on which he was not making a determination.
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Alternatively, he may have found the points so unconvincing
that he thought it was not necessary to explicitly state his
findings. Whatever may be the reason for the Adjudicator’s
omission in this respect, I do not consider that SEF was not
afforded natural justice. Natural justice requires that the
parties should be heard; it does not require that they be
given responses on all submissions made.

(emphasis added)

137  With those principles in mind, we now turn to the substantive issues in

this appeal.

Nafkah Iddah & Mutaah

(1) Whether the plaintiff was nusyuz

138 We deal first with the defendant’s appeal against the President’s orders
on nafkah iddah and mutaah. 1'he first issue for consideration was whether the

President had erred in declining to make a finding that the plainti{l was nusyuz.

139  We start our analysis by first addressing the defendant’s underlying
contention that the President had failed to consider the defendant’s evidence and
arguments. To recap, the defendant’s arguments was two-fold: (a) first, that the
President had assumed that just because the plaintiff listed a rebuttal of the
defendant’s arguments, he accepted them without consideration; and (b) second
(related to the first), that the President was not inclined to go chapter and verse
on each and every allegation contended because it had been dealt with by the
Appeal Board in the Interim Application (at least insofar as it was repeated by
the defendant for the ancillary matters).

140  The defendant relied on the following paragraphs of the GD to establish

this apparent procedural impropriety:
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Paragraph 9(c)

Paragraph 11

As for her ‘“unbecoming
behaviour”, the Plaintiff
disclosed that these same
allegations had been raised by
the Defendant and extensively
canvassed during the
application for interim access

On the evidence, I found the
Plaintiff’s rebuttal to the
Defendant’s allegation in [9(c)]
to be reasonable. And as for the
allegations in [9(a)], [ noted that
these same allegations had been
canvassed during the interim

of the children, including the
appeal by the Defendant to the
Appeal Board.
Notwithstanding, the Plaintiff
proceeded to  rebut the
allegations point-by-point in her

access application and the
ensuring appeal. I noted that
both the court at first instance
and the Appeal Board had still
arrived at the conclusion to
allow access to the Plaintiff

affidavit in reply dated 2 Aug 19 | despite = the  Defendant’s
(Exhibit P2), I do not intend to | allegations concerning the
regurgitate them here. Plaintiff’s purported

“unbecoming behaviour”. In

(emphasis added) any event, I found that these
allegations had not been
proved as they had been

rebutted by the Plaintiff. I
therefore rejected them.

(emphasis added)

141 In our judgment, those portions of the GD must be read into context. In
the GD, the President first sets out his recital of the defendant’s contentions (see
[8] GD). Thereafter, the President gave the plaintiff’s corresponding responses
to the defendant’s allegations (see [9] GD). He then balanced those two

competing narrations to come to his decision (see [11] and [12] GD).

142 The defendant’s real complaint, it at all, was that the President chose not
to go chapter and verse on all of the defendant’s contentions. Against that

backdrop, and as per Thong Ah Fat, we were prepared to accept, to some extent,
that:
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(a) the impressionistic and generic statements of the defendant’s

regurgitation of arguments in the Interim Application, and subsequently:

1) the President’s rejection on the basis of a blanket

acceptance of the plaintiff’s rebuttals; and/or

(ii)  the President’s rejection on the presumptive basis that the
matter was, in a sense, res judicata (presumably issue estoppel)
because it had been ostensibly rejected for the purposes of

determining the issue of access, was somewhat unhelpful.

143  In fairness to the defendant, whether or not the President made the
conclusions above (and if so its extent) is also not clear. To that extent, we can
empathise with the defendant, and it may perhaps have been more helpful for
there to be further clarity on the extent in which the President rejected the

defendant’s arguments.

144  To be clear, our empathy towards the defendant in perceivably not
having the closure ke wanted is not to be mistaken as any findings that the
President, had in fact, breached the rules of natural justice. In our judgment, the
defendant falls short of establishing such procedural impropriety. As we have
stated above, we do acknowledge that some further particularisation would have
assisted all parties in better understanding the bases of the President’s decision.
We state in no uncertain terms that the President was not obliged to respond to

each and every of the defendant’s contentions in arriving at his decision.

145  On that footing, and after assessing the President’s decision as well as
materials before us, we saw no reason to disturb the President’s finding that the

plaintiff was not nusyuz. We give our reasons for agreeing with the President.
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146 At the outset, we took no issue with the defendant’s starting submission
that a finding of nusyuz is a fact-centric exercise to determine the fact (and if so
the extent) of nusyuz. While we were of the view that the President’s grounds
could have provided more elaborate particulars of his analysis, this did not mean

that he did not conduct the same.

147  In arriving at our decision, we first accepted the President’s reasoning
that the plaintiff’s departure from the Condominium could not, on the whole, be
considered as an act of abandonment. Putting aside which party’s version of
events was correct, it cannot be denied that just before the plaintiff left the
Condominium, the relationship was tense. To our minds, this tension, coupled
with the stresses of Child 3’s arrival, would have created an atmosphere such
that it was conceivably only a matter of time until something as regrettably
drastic as the plaintiff moving out of the Condominium was going to happen.
We correspondingly saw no justifiable reason to seriously doubt the plaintiff’s
narrative that she needed some space away from the defendant (and perhaps also
his family). Even if we were minded not to accept the President’s deduction,
perhaps some distance might have, as the adage goes, made the heart grow

fonder.

148  In this connection, we were similarly not inclined to accept that the
events preceding the plaintiff’s departure were part of a series of manufactured
events designed by the plaintiff to engineer an exit. To be fair to the defendant,
after reviewing the multitude of incidents raised in his evidence, we do accept
that some of the plaintiff’s loose-lipped utterances, tantrums, and attention-
seeking actions leading up to the departure in January 2018 was unsavoury,

misguided, and to some extent, puerile.
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149  That said, we were of the view that theses escalations, to a lesser or
greater extent, would not be incomprehensible given already deteriorated stated
of their relationship. In this regard, on a balance of probabilities, we found some
of the defendant’s version of events to be more improbable that probable for
incidents such as the incident of 7 June 20135, the alleged incidents of family
violence in December 2017, the allegation on the plaintiff missing (or rushing)
obligatory prayers, as well as the allegations on apostacy. As much as the
defendant sought to rely on the recordings and transcripts to ‘catch’ the plaintiff
red-handed (which we (a) had our own reservations with such an approach, and
(b) were not inclined to accept actually vindicated his position), we do wonder
whether the defendant had truly considered and reflected why she was behaving
that way, and how he, as the leader of his household, could constructively

address that. That was his burden to bear as the leader of the household.

150  Additionally, we do note the asymmetrical nature of the defendant’s
evidence bank. If the plaintiff sruly was engineering an exit and going a case-
building exercise, we would have seen much more material from her. Either she
was not a very good case-builder, or that it was more improbable than probable

that she was truly scheming an exit from the marriage.

151  Second, as regards the defendant’s allegations on the plaintiff’s ability,
fitness, and fame-grabbing motives as an ustazah, to the extent of questioning
her credentials and disapproving her speaking at a talk, we found these
contentions to be incredible. Placing parties’ contentions next to each other,
either the plaintiff’s religious inclinations were truly deviant (which then begs
the question how the defendant would not have known this earlier), or that the
defendant was perhaps dissatisfied on how his religious views may not have
match his own views, causing tension, which was exacerbated by the plaintiff’s

apparent popularity. To our minds, we were prepared to accept the plaintiff’s
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narrative to be more probable than not. Following from this, we also agreed with
the President’s finding that the plaintiff’s rationale for proceeding to speak at
the talk which the defendant disapproved (wrongly in our view), when taken in

context, could not render the plaintiff nusyuz.

152 Third, as regards the assertions regarding the defendant’s suicidal
tendencies, we similarly rejected them. We found reasonable the plaintiff’s
explanation of her pre-marital breakdown in Syria which she shared with the
defendant in confidence; the argument in June 2015; and (to a lesser degree
given that what the plaintiff said, on hindsight, was misjudged) the incident of
October 2017. To the extent that the defendant truly believed that the plaintiff
had a mental health issue, given this very early discovery of attempted suicide
(as early as before the marriage), we saw no evidence of any meaningful efforts

to address this early on.

153 Finally, we also saw no reason to disturb the President’s finding on the
events after the plaintiff’s departure that made her reluctant to go back to the
Condominium. In particular, we saw no reason to disturb the President’s
assessment on the context and effect of the personal protection order against the
defendant’s father. In this regard, we declined to accept the defendant’s
submission that the personal protection order was irrelevant. The defendant’s
rationale is that because the plaintiff, on his narrative, already decided to leave
and never come back, whether or not there was a personal protection order
would not have made any difference. With respect, this was another incredible
submission to make. Even if that were true (which we have rejected), it
fundamentally misses the point that (a) a court had adjudged that a personal
protection order was necessary because family violence had been committed by
the defendant’s father (who was, for all intents and purposes, the head of the
Condominium), and (b) the trial of the matter was lengthy where family
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members from both sides were implicated. By that time, the line had clearly
been drawn on the sand, and there was no explicable reason for the plaintiff to

have any reason to return back the Condominium.

154  For the reasons above, factoring in the additional circumstance which
the defendant alleged the President to have failed to consider, we agreed with
the President’s eventual assessment that the plaintiff’s act of leaving the
Condominium (being the start point Mr Rizuan confirmed to us at the hearing
as the ‘start date’ in which we calculate the period of nusyuz) and her decision

not to return thereafter did not render her nusyuz.

155  Accordingly, there was no need for us to consider the nature and extent
of the nusyuz, and whether we ought to depart from the estabiished case law that
a finding of nusyuz does not necessarily disentitle a wife to nafkah iddah and/or

mutaah.

2) Quantum of mutaah ordered

156 We now turn to the quantum of mutaah. On the basis of our earlier
finding that the plaintiff was not nusyuz, the next issue was whether the

President was justified to make the award $10 for mutaah.

157  On the evidence (or lack thereof) before us, and whilst we do have some
reservations on the brevity of the President’s reasons, we ultimately disagree
with the defendant that the sums awarded were excessive. To start, we had
difficulty appreciating the defendant’s submission that his gross income is less
than $8000 and how his rental income is not “pure income”.®® On the
defendant’s own evidence, his expenses (including mortgage payments) to be

approximately $4900:
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S/N Item of Expense Value Remarks

L. Food 500

2 Transport 800

3. Telephone, Internet, 200

Utilities

4. Rent 600 It is not clear what
rental the defendant
is paying for (since
he was living in the

Condominium).
There was also no
rental agreement
exhibited.
3. Maintenance fees for 314
his property

6. Property Tax 110

7. Housing Loan 1140

8. Domestic Helper 640

9. Children’s food 300

10. Children’s “other” 300

expenses
11. Total 4904

158  On his own evidence, the defendant’s monthly income is $9250 (i.e.,

$7450 + $1850). This leaves the defendant, on his own evidence, an excess of

$4346. This is a fairly healthy excess, and there is little documentation before

us to explain how this excess was being utilised. As we have highlighted below,

there is also little or no explanation on the depletion of the defendant’s CPF

Ordinary Account by the time the matter went before the President.
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159  On that basis, given the defendant’s income, expenses, and excess, and
even we were to accept the defendant’s “Mutaah Framework” (which we were
not inclined to make any finding on), the sum of $10 for mutaah could not be
said to be manifestly excessive. We also took on board the defendant’s
submissions on how much he says he had financially contributed to the marriage
(excluding the loan to the plaintiff’s previous employer). However, we did not
think this was fatal to the President’s decision, taking into consideration our

assessment as to the defendant’s financial capability and potential.

160 We were also not inclined to make a finding that the plaintiff had
orchestrated her situation in order to obtain a windfall from the defendant. If
that were the case, and that the plaintiff was truly avaricious, there would have
been nothing preventing the plaintiff from attempting to seek a share of the DIP
because part of it was paid with monies which were earned during the course of

the marriage.

161  For completeness, we also saw no reason to disturb the President’s
findings on the length of time the defendant was to clear the mutaah amount.
On our assessment of the defendant’s means, we did not find that the monthly
sums payable to be insurmountable. We were also of the view that it would be

good for the defendant to clear off the mutaah sums as soon as possible.

Care and control

162 We turn to the next issue of care and control. As highlighted by the

President, this was perhaps the main contentious issue between parties.
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(1)  Natural Justice complaints

163 We start first by dealing with the defendant’s natural justice complaints.
In general, our earlier observations regarding the defendant’s natural justice
complaints for nafkah iddah & mutaah would apply mutatis mutandis on the
allegations raised for the issue of care and control (in particular, the lack of

“detailed explanations™) (see [139] to [144]).

164  From the GD, we note that the President’s analysis of care and control

can be compartmentalised into the following areas:

(a) First, the plaintiff’s purported lackadaisical and blasé attitude

towards the Children’s welfare and care;

(b) second, the plaintiff’s exertion of undue psychological stress on
Child 1;

(©) third, the defendant and his family member’s educational

qualifications; and

(d last, the close relationship between the children and his cousins
(and by extension the defendant’s side of the family and the

Condominium).

165  Whilst we found no substantive issues with the President’s adopted
categorisation, we were prepared to accept that although certain other categories
may plausibly be inferred from the above categories, some were not. This may
have given the impression that those categories were not considered. For
contextual clarity, we highlight the portions of the GD which the defendant took

great issue with:
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28. These allegations and counter-allegations had been
canvassed and argued extensively during the many interim
applications hearings, including the appeal, on custody and
access prior to this hearing. I have already alluded to this at
[11] above. As such, I did not see the need to address them
again. Suffice it to say that I found it significant that,
notwithstanding the Defendant’s suite of allegations, the
Appeal Board had seen it fit to allow the Plaintiff access to
the children for one week on an alternate week basis. The
inference was that the Appeal Board did not make the
finding that the Plaintiff was an unfit mother. In this
regard, I would agree with the Appeal Board. In my view,
even if the Defendant’s allegations where all true, they did
not lead to the inexorable conclusion that the Plaintiff was
an unfit mother and therefore should not be granted care
and control of her children. Analysing these allegations, what
was clear was that they had mainly to do with differences in
opinions and methods on how to raise the children and how to
about meeting their educational needs. Needless to say, these
allegations had not in any significant or material way impacted
on the fitness of the Plaintiff as a mother. I alsc noted that the
Defendant’s allegations had been rebutted point by point by the
Plaintiff in her reply affidavits.

(emphasis added)

166  For instance, it was not readily apparent in the President’s decision why
and how the ‘stability’ of the living arrangements at the Condominium did not
have a material impact in the President’s decision. The President’s focus was
only on the broken relationship between the Children and their cousins. It was
also not readily apparent how the Appeal Board’s findings on the Interim
Application (an access application made when talak had not been pronounced)
would sufficiently allow the President to make the “inference” that the Appeal
Board correspondingly made the finding that the plaintiff was not an unfit
mother for the purposes of care and control. Put another way, it was conceivable
that the plaintiff could be allowed liberal access, but not pass muster, on those
facts, to be granted care and control. Without any clarity on what the Appeal
Board explicitly decided in the Interim Application, making such an inference,

without more, in our view, would be insufficient.
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167  In considering the matter, we would agree with the defendant that there
is nuanced, but significant, distinction with rejecting, on one hand, the
defendant’s arguments to allow the plaintiff time with the children generally,
and on the other, whether she be granted with the authority to make decisions
on the daily affairs of the Children as well as have them live. Again, it must be
remembered that at the time the AB Interim Orders were made, (a) the issue of
care and control was not in issue (because it was the defendant who appealed
against the LAHP Interim Orders, which did not make any orders on care and
control), and (b) parties were not divorced. The entire context and premise of
the determination made in the Interim Application cannot be said to be wholly
applicable for the divorce and the ancillary matters. Even if we were wrong,

there was nothing in the President’s decision to clarify why that was the case.

168  To that end, we find that the President’s impressionistic statements (a)
to make the “inference” that the findings of the Appeal Board in the Interim
Application conclusively disposed the different issue before the President, or
(b) that the acceptance of the defendant’s allegations, without more, “did not
lead to the inexorable conclusion that the [p]laintiff was an unfit mother and
therefore should not be granted care and control”, fell slightly short. We find
that it would be helpful to assist parties and this court to give more particulars

on why a particular reasoning was adopted.

169 It may be argued that this was really a matter of semantics, or an exercise
which unnecessarily results in a protracted litigation, or that it might require the
courts below to undertake what would essentially be a mechanistic exercise. In
our judgment however, if a party unjustifiably attempts to re-litigate an issue
which had been conclusively decided in prior proceedings, it would be open to
the opposing party to argue that those repeated arguments are properly captured
by res judicata.
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2) Custody Evaluation Report

170 We next deal with the defendant’s contention that the President had
erred in not calling for a custody evaluation report (“CER”). The defendant
argues that the President had erroneously deprived himself of having a neutral
third party ascertain the living conditions of the Children. This in turn, would,
in the defendant’s mind, potentiaily put to rest a lot of the allegations we are
now asked to (re)review. In this connection, the defendant referred to Rule 25
of the Rules, which empowers the Syariah Court to called for a custody

assessment “on its own motion”.

171  As the plaintiff rightly pointed out, whether or not the Syariah Court
wishes to call for such a report is discretionary in nature. While a2 CER is a
usefui document to assist the couri (bui does noi remove the couit’s primary
task of deciding on the dispute), whether or not it is commissioned would
ultimately depend on that court’s assessment in delicately balancing, among
other things, (a) the benefits of such a report, (b) the nature, quantity and
severity of the allegations levelled, (c) the length of time taken to conduct the
witness interviews, and (d) the state of the parties and the proceedings. There is
no hard or fast rule whether and when that discretion ought to be exercised. We

will not intervene simply because we may have preferred a CER.

172 In our judgment, we do not think that the President was in error in not
commissioning the report. On the considerations above, the President would
have been cognizant as to length of the proceedings. The President would also
have before him the corpus of materials. If there truly was a fact or issue which
he considered would necessitate the matter being delayed to address it, as
opposed to proceeding with the adjudication of the matter, the President would

have commissioned a CER. We separately find no basis for the defendant to
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contend that the President, by failing to call for a CER, would have accepted the
defendant’s contentions as to the “strong connection to the paternal side”. A
CER is a tool to provide a third-party’s perspective to parties’ impasse. It is not
intended to enhance a party’s subjective perception of the strength of his or her

own case.

173 In any case, notwithstanding Rule 25, there can be no dispute that there
would have been nothing preventing either party from asking the President for
such a report to be commissioned. This is not out of the ordinary. In our
judgment, it does not lie in the defendant’s mouth to now criticise the President
for not commissioning a CER when that opportunity was available for him
throughout the entirety of the proceedings. We do have our queries as to
whether the defendant would be mounting this argument if the shoe was on the
other foot. For those reasons, we disagree with the defendant’s submission

regarding a CER.

3) Care and control

174 We now review of the President’s decision. For the purposes of our
decision, we have adopted a slightly expanded categorisation following parties’

submissions before us.

(A) APPLICABLE LEGAL PRINCIPLES

175  We deal first with applicable legal principles. In his submissions, the
defendant acknowledges the starting position that young children ought to be in
the care of their mother (see Heng Hock Lim, Lena (alia Lina Bte Abdullah) v
Mohd Zaini bin Salleh (1999) 3 SSAR 91 at [27] to [31]).
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176 In this connection, we also accept that this is not an immutable position,
and it was still open to the court to award the care of the child to the father (see
AE v AF [2011] SGSAB 7 at [21]). We also agree with the defendant that
ultimately, this is a holistic exercise of ascertaining the best interests and welfare

of the child, based on an assessment of the circumstances of each case.

177  To this end, we reject the defendant’s mischaracterisation of the exercise
undertaken by the President when he framed the question as to whether the
mother was an unfit mother such that the Children’s care and control should be
given to the defendant.%* The main thrust of the President’s question was to
ascertain whether the circumstances of that case render it more appropriate for
care and control to be vested to the defendant as opposed to the plaintiff. We
found nothing “egregious” with the President’s approach of acknowledging the
starting position (which the defendant himself accepts), and then assessing all
the factors presented to see whether that position ought to be changed.

178  Even taking the defendant’s case at its highest, in ascertaining whether
it was the mother was unfit, would that not involve an assessment of both
parties’ circumstances, and to make an assessment which choice would be for
the welfare of the Children? In fact, the defendant himself framed his case that
parties’ marriage “was NOT along traditional lines® (capitalised terms
original). We found it somewhat ironic that in criticising the President’s method
of analysis, the defendant himself pitched his case simply as the opposite side
of the same coin. We also found the defendant’s rhetorical question®® on the

President’s assessment to be unhelpful.
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B) THE ‘NON-TRADITIONAL’ MARRIAGE — THE DEFENDANT AS THE PRIMARY
CAREGIVER

179 This flows into our assessment of the foundational pillar of the

defendant’s case — that the marriage was not a ‘traditional’ marriage where the

husband was the breadwinner and the wife the homemaker. To this end, the

defendant highlighted his arguments how he was the primary caregiver,®’ and

correspondingly how the plaintiff was not the primary caregiver.®®

180 In assessing the defendant’s contentions, we could not agree that the
points raised was indicated that the plaintiff was an absentee parent (for
instance, wanting to go back work soon after giving birth to Child 3 and having
her own business to run). Correspondingly, it also could not be said that the
defendant was truly single-handedly caring for the kids, as it cannot be disputed
that he had help from his domestic helper (who would be attending to the other
family members in the Condominium) and all the family members in the
Condominium. In our judgment, the fact that the defendant had constructed the
Children’s affairs around the Condominium does not ipso facto make him the
primary caregiver of the children. It might be a different case if, for instance,
parties were living on their own, and the defendant was managing virtually the

entirety of the Children’s affairs by himself (akin to ‘househusbands).

181  Separately, we note the defendant’s submission that the fact of the
plaintiff leaving the Condominium, and thereafter, “/eaving the Children with
the [Plaintiff]” (emphasis added) indicates that the plaintiffis a “fit and capable
father”®. With respect, this is somewhat misconceived, and ignores the
circumstances in which the Children ended up staying at the Condominium.
Further, it cannot be disputed that for as much as the defendant accuses the
plaintiff of focusing on her career, the defendant also devoted a not insignificant

time to his studying (when he was doing his PhD) and his education business.
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We found it improbable, for his argument to succeed, that he was balancing all
that and the Children’s needs single-handedly. To be fair, we also find that the
plaintiff was balancing her professional and personal life, whilst also having to
manage the defendant and his family. Some her assertions as to how the
defendant was not there for the family (for instance, attending classes and going

for reservist) did not assist her.

182  Onbalance, given parties personal arrangements and how the defendant
had centred the family around the Condominium, parties were, to a greater or
lesser extent on different arears, equal caregivers of differing efforts. Put
another way, this factor puts neither party in a significantly advantageous, much

less one which militates against awarding the plaintiff care and control.

(9] PARTIES’ THE LIVING ARRANGEMENTS — THE CONDOMINIUM AND THE
PLAINTIFF’S PREMISES

183 We next turn to the Condominium. Much has been said about these
premises. As we have highlighted earlier, the crux of the defendant’s case is that
the Condominium has been the nucleus which the Children have ever known,
and for continuity and stability, care and control ought to be granted for him.
On the other hand, the plaintiff’s transient arrangements and inability to settle
into permanent accommodation is sufficiently worrying such that a care and

control order was not in the Children’s best interest.

184  We start our analysis by going back to the defendant’s own evidence,
where he says that living in the Condominium was never intended to be
permanent. His evidence was that parties would stay there for a few years. For
the defendant’s evidence to be consistent, it must be taken that the
Condominium was never meant to be the ‘home’ parties would be building their

lives around. The fact that the Children, by (a) happenstance, (b) the
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development of the proceedings, (c) the defendant’s own deliberate actions, and
(d) the effluxion of time, are now living in the Condominium, cannot be taken
to mean that it is the defendant’s intention that he and the Children never move
out of the Condominium. If that was truly the defendant’s intent (i.e., the
defendant never intended to move out of the Condominium) that would be a

concerning.

185  When viewed from that perspective, an over reliance on the
Condominium as a premise for the purposes of establishing stability of living

arrangements for the defendant would, in our judgment, be erroneous.

186  That said, we do register some concern on the stability of the plaintiff’s
accommodation arrangements. However, despite the defendant’s fears and
concerns (including exposure to different people), there was nothing before us
to indicate a serious safety concern with the arrangements which the plaintiff
has made thus far. In terms of distance, we note that even on the Chairman’s
query, the commute by parties to ferry the Children around was not
insurmountable. In this connection, we had noted that the plaintiff is in the
process of getting her 0wn premises nearby the Condominium and Child 1’s
primary school (which, we would presume, would be where all the other
siblings will go). When viewed from that perspective, the plaintiff’s living
arrangements provides that personal space for the Children in a new home,
which would have been the eventual end goal if not for the breakdown in the

relationship.

D) DEFENDANT TAKING LEAD ROLE IN CHILDREN’S EDUCATION

187  We turn next to the defendant’s contention that he took the lead role
regarding the Children’s education.”® As highlighted earlier (see [54(b)] above),
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the defendant emphasised his capabilities as an educator, and how he would
tutor him and supervise his homework. He also highlighted how his sister and
mother could be involved teaching the Children. These were points which the
President had also pointed out in the GD (see [29] GD). On those points, we had
also highlighted how the plaintiff took issue with this method of instruction for
the Children (see [56(c)(ii)] above).

188  Scparately, the defendant also raised in his submissions how he drove
the process of enrolling Child 1 to a government primary school near the
Condominium, which indicates the plaintiff’s acceptance of the defendant’s role
and for the Children to within the vicinity of the Condominium. In short, these
factors give rise to the plaintiff’s own acceptance that the Children should be

within the vicinity of the father.

189  In our judgment, we were unable to see how these points, taking the
defendant at its highest, indicated the plaintiff’s acceptance and submission of
the defendant’s being the primary and singular lead when it came to the
Children’s educational needs. We were prepared to accept the plaintiff’s
preparedness to agree to Child 1°s primary school was with a view of reducing
acrimony. On balance, we did not agree with the defendant with how he had
pitched this particular contention to establish that 4e have care and control of
the Children. Put in another way, there was nothing before us which indicated
that for this issue, the plaintiff had acted against the Children’s welfare and

interest.

(E) DIFFERENCES IN PARENTING STYLES

190  We had earlier listed out parties’ differing parenting styles (see [56(c)]
above). To put things simply, the defendant would appear to be the more
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conservative parent, whereas the plaintiff portrays herself as a more open-
minded, but grounded moderate. To be clear, our judgement does not deal with
which parenting style is better. Different parents have different ways of raising
their children, and this court is in no position to say which is the best way to
raise one’s child. Our assessment is premised on whether there are any
indicators of the parties” approach to parenting that might pose issues for the
child’s welfare. We also clarify that it is not our position to impose our
subjective perception on what constitutes good parenting (although there are

some objective standards which this court would take a view on).

191  After assessing the points raised by parties, these differences are, to a
lesser or greater extent, within identifiable norms. While we do recognise that
this has caused some form of inconvenience to the plaintiff (in terms of packing
different things when the Children see the defendant), these do not indicate,
either way, how one party will make choices against the welfare of the Children.

To this end, this factor does not really assist the defendant, and is at best neutral.

® PLAINTIFF’S VIOLENT AND SUICIDAL TENDENCIES, INABILITY TO MANAGE
THE CHILDREN, ALLEGED NEGLECT, AND UNCOOPERATIVE BEHAVIOUR

192 As regards violent and suicidal tendencies, our observations on these

categories when dealing with the issue of nusyuz, and they apply mutatis

mutandis in this situation. We did not agree with the defendant’s narrative on

this issue.

193 Insofar as the defendant highlighted instances on when the plaintiff
indicated that she cannot manage the Children’!, we did not find these extracts
and snippets to be indicative of patent unfitness of the plaintiff to care for the
Children. These instances of frustration, to our mind, are to a greater or lesser

extent in any family raising a family size that large.
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194  Lastly, we also did not agree that there was much traction to gain with
the defendant’s arguments of neglect by allowing the Children access to
handheld devices and watching television, the incidents relating to toilet

training, the children’s passports, and Child 3’s skin condition.

(G) PLAINTIFF’S DETRIMENTAL CONDUCT (PSYCHOLOGICAL AND PHYSICAL
ABUSE, ALIENATION AND TRIANGULATION, EXPOSURE TO CONFLICT)

195 We now turn to the next group of contentions raised by the defendant
against the plaintiff (see [54(c)] above). We touch first on psychological and
physical abuse. In this regard, we note that the defendant had made an
application for a personal protection order for the Children (i.e., the defendant
allegation that family violence had been on the Children). We note that the
defendant’s application was dismissed (i.e., the Family Court had found that no
family violence had been committed against the Children). Separately, and
insofar as the defendant highlighted how the plaintiff committed psychological
abuse (particularly involving Child 1) in terms alienating and triangulating the
Children against the defendant’?, we were unable to agree with the defendant
that the acts cited (including the incident relating to the passport in August 2019,
the phone call in May 2020, and the recording incident in October 2019)

amounted to any conscious act to vilify the defendant before his Children.

196  Lastly, insofar as the defendant complained that the plaintiff had
exposed the children to arguments with her family members as well as social
media, we were not convinced that this indicated any discernible failings on the

plaintiff’s part.
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H) DEFENDANT AND HIS FAMILY’S DETRIMENTAL CONDUCT

197  While most of the points above deal with the defendant’s positive case,
we touch on one of the plaintiff’s points in her evidence. In this regard, we
highlighted how, on the plaintiff’s narrative, the defendant and his family
members’ aggressive conduct in commencing a multitude of legal proceedings
against the plaintiff and her family was of a concern (see [56(¢)]). This exhibited
an inherently confrontational disposition, which if left unchecked in the
presence of the Children, might lead to a transference of such behaviour to them.
In this regard, we had earlier made our observations on the personal protection

order granted for the plaintiff against the defendant’s father.

198 At the outset, we would clarify that there is nothing objectionable with
vindicating one’s rights through proper formal proceedings. That said, we
would not discount how these proceedings have, in a sense, shaped the
defendant’s and his family perception towards the plaintiff and her family
(consciously or subconsciously). As we have noted earlier, there is something
to be said with the number of recordings the defendant has accumulated on the
plaintiff and the Children. While we recognise that parties were neck-deep in
litigation, it does provide insight on the type of environment the Children may

be exposed to, wittingly or otherwise.

199  In assessing the material before us, and especially since this litigation
would be very fresh in parties’ (and their respective families’) minds, we found
this to be an issue which gives us hesitance on care and control being vested to
the defendant. It might be said that the issues the plaintiff has with the
defendant’s father is isolated to that extent, and should not affect the defendant.

However, it is not lost on us how the defendant had sought to paint a narrative,
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for better or worse, of the Condominium and his family as one symbiotic and

monolithic unit.

1)) DISRUPTING THE STATUS QUO

200 Flowing from our observations on the Condominium and the
defendant’s extended family, we come to the last area which the defendant
highlighted in his submissions — that the President erred in not considering how
his care and control orders would disrupt the status quo of the Children living
in the Condominium. The effect of this is that the President’s orders have
deprived the Children the familiarity of space and the familiarity of the
defendant’s extended family being located in the same vicinity with each other.
As the defendant submitted:

...[The Condominium] is not merely a home where the children

were born in. There is a strong nexus between the children and

[the Condominium] because of their relationship with the

paternal side of the family, especially the [defendant’s] parents,
sister and the children’s cousins.”3

201  Further to this, the defendant highlighted how the President had failed
to consider how his orders had caused the Children to “feel a deep sense of loss
and separation from the people and environment they have often been in”™,
This, the defendant submits, “can have irreparable long-term effects on the
children’s emotional and psychological state...””

202  As afinal point, the defendant took issue with the President finding that
the “needs of the other relations were irrelevant”. For context, the President
disagreed that the impact of his orders on the Children’s relationship with his
other relatives should weigh as much as the Children’s relationship with the

plaintiff and defendant (i.e., the parents).
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203 At the outset, we take these submissions seriously and recognise the
potential effects of the President’s orders. Accordingly, we would find it hard
to accept that the President never considered this in making his final orders.
However, as we pointed out earlier, it was unfortunate that there was no further

articulation on this in the President’s decision.

204  In our assessment, we must refer back to our earlier observations that
the Condominium (and by extension the defendant’s entire extended family)
was never meant to be a permanent living arrangement. While this does not
devalue the fact that the Children have been living in the Condominium for the
better part of their lives (although, as we highlighted earlier, the circumstances
in September 2018 were not without controversy), it is something different to
say that the Children can never leave because they only really know the
Condominium. In considering the matters which have addressed above, the
overall context of parties’ situation, and what would be in the interests of the
Children vis-a-vis the parents, we are of the view that this factor was not
decisive to say that care and control ought to be vested to the defendant. We
pause here and highlight our recognition that the new arrangement will take
some getting used to, and there will be acclimatisation issues. There will be
good days, and there will be bad days, but there is nothing to say that the
Children cannot do well and emerge resilient and well-adjusted to this new
arrangement. How resilient and well-adjusted they become will very much

depend on how both parties choose to guide the Children.

205  Moreover, it will be seen from our eventual orders below that the
defendant’s contentions of loss and separation are, in our view, more apparent
than real. As we pointed out earlier when dealing with the Motion, if the

defendant’s true focus was simply time with the Children (removing the legalese
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of care and control), then, in our view, would be adequately addressed in our

access orders below.

206  For the reasons we have highlighted above, we were not convinced that
the circumstances of this case required us to intervene and change the

President’s care and control order made in the plaintiff’s favour.

4 Shared care and control

207 We close off this section on care and control and deal with the
defendant’s alternative case of shared care and control. As highlighted in the
recent decision of TAT v TAU [2018] 5 SLR 1089, Ong J expounded on this

concept of shared care and control and what it entails:

~a 1 oA a1
DIIAICU CAalT dllu Cullulul

12 As]I have explained above, the legal constructs of custody,
care and control, and access are used to support families where
the child’s parents have separated. Intact, functioning families
do not need such interventions. The ideal state is
understandably for a child to be in an intact family where he or
she lives with and is lovingly cared for jointly by both parents.
Yet, upon the breakdown of a marriage, this is simply no longer
fully achievable. The family justice system nevertheless aspires
to achieve the ideal state of affairs for the child, or the closest
to it possible. But to ignore the realities, including the parental
conflict, the parties’ emotional baggage and the new dynamics
of the various relationships, and impose in all situations a
modified version of the perceived ideal (such as equal-time
shared parenting or shared care and control) can do more harm
than good. Thus in considering whether shared care and
control would be in the child’s welfare, the court will have
to consider factors such as that particular child’s needs at
that stage of life, the extent to which the parents are able
to co-operate within such an arrangement, and whether it
is easy for that child, bearing in mind his or her age and
personality, to live in two homes within one week.

17 The court should also be concerned with whether both
parents can support a two-home arrangement with
sufficient co-operation so that there is minimal conflict
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over issues that ordinarily arise from daily living. While
each parent will separately be responsible for day-to-day
decision-making for the child when the child is spending
time with that parent, there still remains the potential for
harmful conflict. For instance, if the child has left his or her
homework at the mother’s residence, will the father be
antagonistic to the mother and blame her for failing to attend
to this, or will he deal with the matter calmly and supportively?
What if this happens often? Thus, while it is true, as the Father
submitted, that acrimony between parents does not
automatically rule out the possibility of an order of shared care
and control, it is a relevant factor in the overall analysis of
whether such an order would be in the child’s welfare.

18 Research also indicates that high, on-going parental
conflict can make shared care and control “hard for
children”, such that “the stress and burden outweighs the
benefits for them” in some cases: Caring for Children after
Parental Separation at 8. Of note is an Australian study which
found that in high conflict families, “[c|hildren’s experience of
living in shared care over 3—4 years was associated with greater
difficulties in attention, concentration and task completion by
the fourth year of the study”. Similar conclusions were reached
in another Australian study: see Jennifer McIntosh & Richard
Chisholm, “Cautionary Notes on the Shared Care of Children in
Conflicted Parental Separation” (2008) 14 Journal of Family
Studies 37 at 41-42. As the authors in the latter article
eloquently put it at 43-44:

. when children of any age make frequent transitions
between warring parents who are unable to conceal their
feelings in the presence of the child, children then begin to
use considerable energy to ensure their own comfort and
emotional safety in each environment, actively and
constantly monitoring the ‘emotional weather’ they
encounter in each parent’s home.

(emphasis added)

208  Further observations were made in VEB v VEC [2019] SGFC 145 (at
[87] and [88]):

Shared care and control

87 I now turn to the defendant’s recalibrated position in his
submissions — the case for shared care and control. In this
regard, the High Court in TAU v TAT [2018] 5 SLR 1089 made
the following important observations regarding this concept of
shared care and control:
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(a) The notion of shared care and control meant that the
child effectively had two homes and two primary care givers
(TAU at [11]).

(b) In considering whether such orders can be made, the
Court will have to consider factors such as the child’s needs
at a particular stage of life, the extent to which parents are
able to co-operate within such an arrangement, and
whether it was easy for the child to effectively live in two
homes (TAU at [12]).

88 I would supplement this further by stating that:

(a) the notion of shared care and control is sometimes
confused with shared and equal parenting. In that context,
and as cautioned in TAU (at [10]), parties sometimes miss
the forest from the trees, and treat these concepts as
“instruments of control” a party has over the child and the
other parent. In such cases, the focus is not so much on
the child’s welfare, but rather, a self-serving indicia of their
status with the child; and

(b) the notion of shared care and control, at its very

core, demands a ievei of cooperation and civility which

is closest (and to some extent surpasses) to when

parties were together. In fact, in Elements of Family Law

in Singapore (Leong Wai Kum, LexisNcxis, 2nd Ed, 2013)(at

page 338), the author opined that such orders require “a

unique set of conditions” before this Court may be

satisfied that it would be in the welfare of the child to

under two separate and distinct households.
209  On the above authorities, and while we appreciated Mr Rizuan’s fervent
submissions, it was evidently clear that at the present time, given how this
litigation has developed, parties are clearly in a fraught relationship. Given the
allegations that have been levelled against each other, there is a real risk that a
shared care and control arrangement would be manifestly unworkable. In any
case, as we have highlighted earlier, the defendant’s continued presence in the

Children’s lives does not require a shared care and control order to be made.

210  For those reasons, we were not inclined to make a shared care and

control order.
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211  In our judgment, on balance and on the material and circumstances
before us, we were prepared to accept that the Children would, in starting this
‘new normal’, be better off in the mother’s care. To be clear, this does not mean
that the defendant has absolutely no say on the matter of his children. He will
continue to have custodial rights as a parent on significant matters. However,
we were of the view that when it came to the daily management of the Children,
on balance, more could be said with the Children being with the mother. To be
clear, none of our findings indicate that the defendant does not love the
Children, does not have a fairly good relationship with the Children, or that he
is a ‘bad’ father. Our assessment is predicated on appreciating where parties are
at, where they are going, and how parties’ conduct and circumstances would
affect the best interests of the Children, in conjunction with our Syariah Law
principles. As we have highlighted earlier, the court is placed in an unenviable

position of choosing between imperfect choices.

Access

212 Following from our determination on the issue of care and control, we

turn now to the issue of the defendant’s access.

213 In our assessment, we were inclined to agree with the defendant that it
was not readily apparent to us the reasons why, in making his eventual access
orders, the President had made the significant departure from the AB Interim
Orders. It was also not clear to us why the President was of the view that the
LAHP Interim Orders (which coincidentally was close to the current agreed
arrangement of Mondays 10am to Wednesdays 5pm) was not a possible
permutation of access. More notably, it was not readily apparent to us why the
defendant be given access during the period when it was fairly undisputed that

the defendant would be conducting his tuition lessons.
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214  Apart from his dispositive orders on access (see GD at [30]), the
President had not, with respect, provided any grounds on why he simply adopted
the plaintiff’s prayers in her written submissions. Giving the greatest deference
to the President, and given the absence of his reasons, it was not apparent to us
what were the building blocks of his decision were. As Mr Rizuan put it to us,
the defendant was suddenly relegated and thrown into the abyss of darkness

without knowing the reason why.

215 Indeed, when we queried Ms Halijah, we appreciated her candid
submission that there were no apparent reasons supporting the President’s
decision. Additionally, Ms Halijah recognised the need for the defendant to be
a continuing presence in the Children’s lives, and conceded that the President’s
decision to only grant the defendant access for 2 days every fortnight was

inequitable.

216  We agreed with Ms Halijah, and accordingly found that the President

access orders, particularly for weekday access, unsustainable.

217  The next issue before us was the extent of our appellate intervention. In
this regard and after considering the matter, we did not consider it necessary to
intervene in the access orders relating to public holiday access, school holiday
access, and Hari Raya access (i.e., [30(b)] to [30(d)] of the GD).
Notwithstanding the lack of reasons, we were of the view that the ‘division’ of
time during these periods was not unreasonable. In any case, we note that the

defendant himself did not take specific exception to this aspect of access.

218 What was left to be determined was the scope of the defendant’s
weekday access. Against the backdrop of the entire history of the proceedings,

these were the many permutations of access parties had gone through to date:

100





219

Appeal Case No. 08/2021

(a) The Access Agreement before the Interim Application (i.e.,
Child 1 and Child 2 from Monday 10am to Thursday 6pm; Child 3 from
10am to 6pm on Mondays, Wednesdays, and Thursdays) (see [16]

above)

(b) The Registrar Interim Orders (i.e., 1 day of weekday
unsupervised access for 8 hours, and unsupervised overnight access

from Friday 6pm to Sunday 8pm) (see [20] above).

(c) The LAHP Interim Orders (i.e., unsupervised access from

Monday 10am to Wednesday 8pm) (see [23] above).

(d) The AB Interim Orders (i.e., alternate weekly unsupervised
access from Wednesday 8pm to the following Wednesday) (see [28]

above).

(e) The defendant’s position on access in the event he was
successful in being granted care and control (i.e., Fridays 1pm to Sunday
9pm) (see [57] above).

® Parties’ existing arrangement after the President’s orders (i.e.,

Monday 10am to Wednesday (see [84(e)] and [110] above).

After considering the materials before us, we saw no material

impediment to the defendant having unsupervised and overnight access with the

Children. Whilst we were cognizant of the fact that the defendant would have

assistance in the form of the domestic helper and his family members in the

Condominium, this should not be at the expense of the defendant from having

his own personal time with the Children. Implicit in our finding is a reminder

that whilst the defendant’s family may be able assist where possible, the primary
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focus of access is that se spends the time with the Children. That time is
specially catered for him to start to rebuild and reset his relationship with the
Children on the new arrangements moving forward. No matter how large an
extended family the Children may have, uitimately the Children have one father
and one mother. These two people are and, God-Willing, will always be the
Children’s first port of call for guidance, caring advice and support. That should
be the defendant’s focus. Ultimately, the defendant will need to decide how he

intends to make use of this time, for the Children.

220  In terms of the duration, we were firstly not inclined for access to be a
continuous one week-long as provided for in the AB Interim Orders. For the
reasons highlighted above, we do not agree that parties are at the appropriate
stage for the Children to effectively live in two different households. We
envisage much more will need to be done to allow the Children to acclimatise
and get comfortable before there can be a more formal increase in time the
defendant can spend with the Children. We are continuously hopeful that in time
to come, parties will be able to come to their own agreed arrangements on how
access can be modified. While it was not lost on us that there have many
intervening ‘agreements’ (principally driven by the defendant), we state in clear
terms that these are the parameters parties must leamn to work with in the

foreseeable future.

221  To that end, and notwithstanding some challenges raised by Ms Halijah
on the current arrangements, we saw no reason to materially change the existing
arrangement parties have agreed to. We do, however, make some moderate
adjustments to the start and end times so that the defendant can have, at the very
least, an extra meal with the Children before handing them over to the plaintiff.

We also found these adjustments to be workable in light of the plaintiff’s
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evidence (and Ms Halijah’s update to us) that the plaintiff has or is in the process

of obtaining more permanent accommodation closer to the Condominium.

222 To that end, we were minded to revise the President’s order such that
the defendant be granted weekday unsupervised access to the Children from

Monday 9am to Wednesday 8pm.
Division
223  We now turn to the last issue of division.

224  The crux of the issue is the defendant’s interpretation of what constitutes
a matrimonial asset. To this end, the defendant notes that the definition of what
constitutes a matrimonial asset in s 52(14) of the Administration of Muslim Law
Act (Cap 3)(“AMLA”) is in pari materia with section 112(10) of the Women’s
Charter (Cap 353)(“WC”). In NA v WN (Appeal Case Np 14/2020), we had
highlighted that the architecture of the provisions relating to the division of
matrimonial assets had, via the Administration of Muslim Law (Amendment)
Act 1999 (No. 20 of 1999) (“AMLA Amendment Act”), in essence replicated s
112 WC. In that case, it dealt with the interpretation of ss 52(7) and (8) AMLA,
which were identical with ss 112(1) and (2) WC. To that context, we highlighted
that insofar as the AMLA adopts the WC, the cases dealing with those
provisions in the WC may be relied on to shape our jurisprudence so long as

they are not inconsistent with Syariah Law principles.

225  While the structure of the division regime in both statues are identical,
we note differences in the specific wording of the definition of a matrimonial

asset in both statutes (differences have been bolded in the WC):
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Section 52(14) AMLA Section 112(10) WC
(14) For the purposes of this | (10) In this section, “matrimonial
section, “property” means — asset” means —

(a) any asset acquired before the | (a) any asset acquired before the
marriage by one party or both | marriage by one party or both
parties to the marriage which has | parties to the marriage —

been  substantially improved
during the marriage by the other | (i) ordinarily used or enjoy y
party or by both parties to the | both parties or one or more of
marriage; and their children while the parties
are residing together for shelter or
(b) any other asset of any nature | transportation or for household,
acquired during the marriage by | education, recreational, social or
one party or both parties to the | aesthetic purposes; or

marriage, but does not include any
asset (not being a matrimonial | (ii) which has been substantially
home) that has been acquired by | improved during the marriage by the
one party at any time by gift or | other party or by both parties to the
inheritance and that has not been | marriage; and

substantially improved during the
marriage by the other party or by | (b) any other asset of any nalure
both parties to the marriage. acquired during the marriage by one
party or both parties to the marriage,
but does not include any asset (not
being a matrimonial home) that has
been acquired by one party at any
time by gift or inheritance and that
has not been substantially improved
during the marriage by the other
party or by both parties to the
marriage.

226  We highlight this distinction insofar as we give caution to a blind
reliance on any and all decisions dealing with the division of matrimonial assets

under the WC in our context.

227  We now start our analysis by appreciating the fundamental purpose of
division. In USB v USA and another appeal [2020] 2 SLR 588 (“USB”), a
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decision which the defendant relies heavily on in his own submissions, the Court
of Appeal highlighted that that the starting point of the division exercise is the
“identification of the material gains of the marital partnership” (USB at [27],
emphasis original). We endorse this. Semantics and legalese aside, the ultimate
aim is ensuring that all material benefits which parties have managed to
accumulate during the course of their marriage is divided equitably in
proportion of their overall contributions (both direct and indirect) towards the

partnership.

228  How then does the court ascertain these material gains? Again, in USB,
the Court of Appeal helpfully categorised the common classes of assets held by
married couples, namely, — (a) “quintessential matrimonial assets”, (b)
“transformed matrimonial assets”, (c) “pre-marriage assets”, and (d) “Gifts and
inherited assets” (USB at [19]). The court in USB thereafter went on to analyse
the circumstances on how these classes may (or may not) be the subject of
division. For the purposes of our analysis in this case, we confine our
observations to items (a) to (c), as the defendant relied on those for his

submissions.

229  To recap, the defendant’s arguments can be distilled into the following

propositions (see also [86] above):

(a) The defendant’s CPF monies accumulated prior to the marriage
are pre-marriage assets.’S The CPF monies accumulated affer the
marriage are quintessential matrimonial assets.”’ In this connection,
there is no dispute that the defendant has been the only person

contributing into the CPF account.
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(b) The two segments of the defendant’s CPF monies are separate

and distinct, and the twain shall never meet.

(c) On that basis, only the monies accumulated after the marriage
ought to be liable for division, which the defendant had agreed to give
20% to the plaintiff.”®

230  We pause here and repeat our observations that up to the hearing before
the President, the defendant substantively took the position that his CPF monies,
in its entirety, was not a matrimonial asset. In his final written submissions prior

to hearing before the President, the defendant’s submission was as follows:

91. Thus, the Defendant is submitting that his CPF monies
should not be divided on grounds that it was less than 5 years
that the parties were living together, and the [plaintiff] was
employed throughout the time she was living with the
[defendant], with the [defendant] being the primary caregiver to
the Children. Moreover, most of the husband’s CPF had been
earned in the period before the marriage in August 2013, and
would therefore cannot count as harta sepencarian. The
husband ceased to be employed in June 2014, as he
commenced his PhD candidature shortly after that.

231 In the event were agreed with the defendant, his position on his CPF

monies liable for division would be as follows:

CPF Account | Balance Pre- | Balance Post Difference
Marriage Marriage
(August (November
2013)” 2020)
Ordinary 23,427.22 0 -
Account
Special 22,659.57 41,702.65 19,043.08
Account
Medisave 27,037.68 34,712.85 7,675.17
Account
Total 26,718.25

106






Appeal Case No. 08/2021

232 We pause here briefly to observe that there was no evidence before us
(or the President) on the depletion of the monies in the CPF Ordinary Account.
On the defendant’s own evidence®®, he pays the monthly mortgage of his
apartment of $1140 by cash. What can plausibly be discerned is that during the
time he was pursuing his PhD and was not working, he utilised his CPF monies.
But this means that the defendant would have the $1140 he would have
otherwise paid to the mortgage as cash on hand. As such, it is not clear how the
CPF Ordinary monies were actually used during the marriage. There is a

noticeable gap in the defendant’s evidence in this regard.

233 In any case, returning back to the defendant’s case; his case is that the
CPF monies acquired before the marriage ought properly to be classified as pre-
marriage assets. Further, these monies have not been transformed as per the
statutory criteriain s 52(14) AMLA (i.e., “substantially improved” by “the other
party or by both parties”). Accordingly, those monies ought to be removed from
the asset pool. We note that there is no dispute that the plaintiff did not make
any direct contribution (economic or otherwise) to either of the defendant’s CPF
account. Also, there is no evidence, either way, to establish that these pre-
marriage CPF monies were or were not intermingling or co-mingling with any

post-marriage assets.

234 Unfortunately, that was the state of evidence before us. Again, we
highlight how there was little account on what the defendant did with the CPF
Ordinary Account monies, which may perhaps give some insight on how parties

had treated the CPF monies.

235  To that extent, we note that the present case bears some similarity to the
situation in the recent General Division of the High Court (Family Division)

decision of CLB v CLC [2021] SGHCF 17 (“CLB"). For clarity, CLB was

107





Appeal Case No. 08/2021

released after the President’s decision, but before parties appeared before us for

their hearing.

236 Inthat case, Ong J was prepared to separate the pre-marriage balance of
the husband’s CPF monies from the post-marriage funds on the following bases

(at [36] to [37]):

(A) Pre-marital asset: the CPF moneys

36 The Husband submitted that the following sums,
representing the CPF moneys acquired before the marriage,
should be excluded from the pool of matrimonial assets:
$58,778 (Ordinary Account); $8,648 (Special Account); and
$11,971 (Medisave Account), amounting to a total of $79,397.
The Wife’s position, without more, was that the CPF moneys
were “commingled with monies acquired during marriage”.

37 1accepted the Husband’s submission that the CPF moneys
acquired before the marriage fell outside the pool of
matrimonial assets. This case did not involve the more
common movements of CPF funds used to purchase
property where there are difficulties in identifying pre-
marriage funds from post-marriage funds. I included only the
amounts earned during the marriage in the pool of matrimonial
assets (ie, the most recent available value minus the sums prior
to the marriage)...

(emphasis added)

237  Whilst CLB, on its face, does seem to support the defendant’s position
in its entirety, it is not evident from the reported facts of that case the
circumstances in which the husband had put forward his submission. Put
another way, would CLB have been decided in the way it did if, like in this case,
the defendant consistently substantively took the position that the entirety of the
CPF monies were not a matrimonial asset, only to change his position at the

hearing before the President?

238  Moreover, it is not clear how CLB can cleanly rationalise itself with the

observations made in US4 in terms of discharging the burden of proof that the
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pre-marriage CPF monies is or is not a matrimonial asset. In USB, the Court of

Appeal made the following observations (at [30] to [33]):

30 On occasion, evidential difficulties may arise in proving
the exact value of the portion of the asset that is acquired
during the marriage. Where parties provide precise figures on
the net values of an asset as at the date of the marriage and as
at the date of the ancillary matters hearing, the court may easily
ascertain the net increase in the value of the asset by
calculating the difference. However, as was the case here, there
may be a dearth of evidence on the net value of the asset as at
the date of the marriage. This is often the case in respect of long
marriages where an asset would have been purchased so many
years earlier that the parties no longer have documents showing
the value of the asset at the date of purchase or at the date of
the marriage.

31 In our judgment, this evidentiary difficulty can be
dealt with as a matter of the burden of proof. When a
marriage is dissolved, in general all the parties’ assets will
be treated as matrimonial assets unless a party is able to
prove that any particular asset was either not acquired
during the marriage or was acquired through gift or
inheritance and is therefore not a matrimonial asset. The
party who asserts that an asset is not a matrimonial asset
or that only a part of its value should be included in the
pool bears the burden of proving this on the balance of
probabilities. This rule obviates many difficulties that may
arise in the court’s fact-finding exercise and is consistent with
the general approach to legal burdens in civil matters.

32 Conversely, we might add, where an asset is prima
facie not a matrimonial asset, the burden would lie on the
party asserting that it is a matrimonial asset to show how
it was transformed. For example, in our recent decision in TQU
v TQT [2020] SGCA 8, it was undisputed that a property at
Pender Court was a gift from the husband’s father to the
husband prior to the marriage (at [50]). The burden then fell on
the wife to produce evidence that the property had been used
as a matrimonial home and had therefore been transformed
into a matrimonial asset, or that she had made substantial
improvements to the property during the marriage (at [55]).

33 We observe, moreover, that such evidentiary issues
more usually arise in the context of long marriages rather
than in short ones, because in the latter the evidence is often
readily available. Parties will not reliably document each
spouse’s contribution or expenditure during a 20-year long
marriage. Should there be real evidential difficulties in
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cases involving short marriages, this may suggest that
parties were content to treat the asset as a matrimonial
asset. This in turn would weigh in favour of any decision to
include the full value of the asset in the pool.

(bold emphasis added; underline and bold emphasis further

added)
239  On the material available to us, and notwithstanding the belated change
in the defendant’s case, we were of the view that it would have been for the
plaintiff to establish that the CPF monies before the marriage had either
transformed or co-mingled such that we take the entire asset for division. As
highlighted earlier, save for the plaintiff asserting that the defendant took an ‘all
or nothing’ approach in his pleadings, there was no other material before us to
make a positive finding that these pre-marriage CPF monies had been
transformed. On that basis, we were prepared to accept the defendant’s
submissions, and excluded the CPF monies earned before the marriage as

forming the pool of matrimonial assets.

240  We pause here and wish to state that our findings herein are limited to
the specific facts of this case, and is not of general application. We would stress
that all else being equal, the underlying intent of the entirety of the CPF monies
would be for the benefit of the family, the family which both parties would have
contributed towards building. More often than not, in the absence of cogent
evidence to the contrary, parties would be taken to treat the entirety of their CPF
monies as a matrimonial asset. Indeed, we repeat the observations we

highlighted in USB above (see particularly [33] of the decision).

241  On that basis, we now turn to the quantum of division. The plaintiff’s
claim was for 20% of the asset. At the hearing, the defendant consented to this
proportion. We also note that the defendant, even in his submissions before us,

was not claiming a share of the plaintiff’s assets. As such, we do not intervene

110





Appeal Case No. 08/2021

with the President’s award of 20%, save for the adjustment of the final quantum
subject to division (i.e., 20% of $26,718.25 instead).

242 For completeness, we note that notwithstanding his own admission, the
defendant says that the plaintiff should not get any proportion on the basis that
he has “made far greater indirect contributions by virtue of the children’s
caregiving arrangements™®!. This contention can be given short shrift — for the
defendant to succeed in this argument, he would have had to establish that he
be allocated 100% of the indirect contributions. We reject this proposition. Even
if we were pitch the defendant’s case at his highest, it cannot be said that the
plaintiff had completely done nothing for the marriage. We found this

submission regrettable, and an insight into the defendant’s disposition.

243 We would end off by observing that the manner in which the division
exercise was undertaken by the parties (as well as the President) is
unconventional, and certainly not of general application. To that end, we
appreciated Ms Halijah’s arguments that the plaintiff did not want to increase
further acrimony by, for instance, seeking a claim for the DIP which was bought
before the marriage, but was partly paid with monies earned during the

marriage.

Summary of findings

244 For ease of reference, we summarise our findings as follows:

(a) On the Motion, apart from the fact of the interim agreement
between parties and the Category 9 Documents, the Motion is dismissed.
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(b) We find that the President had not erred in finding that the
plaintiff was not nusyuz. Correspondingly, we find that the President had

not erred in his order on nafkah iddah and mutaah.

(c) We find that the President had not erred in granting the plaintiff
care and control of the Children.

@ We find that the President had erred in part of his orders for

weekday access.

(e) We agree with the defendant that the portion of his CPF monies
which had accrued before the marriage be excluded from the pool of

assets to be divided.

Our Orders

245

Further to the above findings, we allow the defendant’s appeal in part as

follows:

246

(a) Paragraph 6(a) of the President’s orders dated 22 January 2021
is deleted and replaced with the following:

(a) On weekdays from Mondays 9.00 am to Wednesdays
8.00 pm.

(b) Paragraphs 8(a) and 8(b) of the President’s orders dated 22
January 2021 is varied insofar as the figure “$8,644.00” is deleted and
replaced with the figure “$5,343.65”.

Save for the foregoing, the defendant’s appeal is dismissed.
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Costs

247  The last issue remaining is costs. Whilst we were minded to make
changes to the orders on access and division, we were of the view that the
defendant was unsuccessful on the more substantive areas of his appeal. On that
basis, we order that the defendant pay the plaintiff costs of and incidental to this
appeal, with such costs fixed at $3000.

Conclusion

248  Aswehave observed at the start of our judgment, this decision, we hope,
marks the end of what has been an undoubtedly lengthy journey for the parties.
That said, this decision also marks a new day for the parties, and creates a fork
in the road on how they wish to conduct their affairs moving forward: they can
continue fighting and find themselves in court again, by which time it is very
possible that they would have spent more time fighting than being married.
Alternatively, they can find it within themselves to recognise and accept, for
better or worse, how they have conducted themselves in the past, and move

forward civilly.

249  As educators, we also hope that parties will find it in themselves to learn
and teach themselves to be bigger, kinder, and wiser — if not for themselves, but
for their Children, and the relationships they will have in their own future. For
as much as parties’ relationship has ended, they will continue to be parents for
the Children. As we mentioned earlier, they will be the first persons the Children
will run to for advice, guidance, and direction. That is a duty they will continue
to bear, which they will answer for in time to come. If they are not able to come
to terms with their own problems, how do they expect the Children to come to

them for their own woes? The Children will not stay young forever, and their
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perceptions on how both parties conduct themselves moving forward will

forever be etched into their minds.

250  Lastly, we wish to thank Ms Halijah, Mr Rizuan, and Mr Thio for their

assistance on the matter.

C— Harnidul Hag

(Chairman)
\ :{M
P~ '
Muhammad Sgiful Alam Shah Bin Sudiman Azmin Bin Jailani
(Member) (Member)

Halijah Mohamad (M/s Halijah Mohamad & Co) for the
plaintiff/respondent;

Mohammad Rizuan / Russell Thio (M/s Emerald Law) for the
defendant/appellant.
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Shajahan bin Alaudin
v

Rezina Khan d/o Abdul Rahim

[2011] SGSAB 6

Syariah Appeal Board — Appeal No 36 of 2010
Abdul Rahim bin Abdul Jalil, Saripi Rawi, Mustazah bin Bahari
30 June 2011

Divorce — Division of matrimonial assels — Refund of CPF and cash payments —
Whether full refund of wife’s CPF moneys but not of husband’s cash payments before
division of proceeds resulted in unjust enrichment for wife by putling excessive premium on
her indirect contribution — Indirect contribution to husband’s business by childless wife of
512 years regarded as not so substantial as she had been fully employed elsewhere — Appeal
Board increased wife’s share by 10% for indirect contribution — Wife thereby awarded
54% of flat’s proceeds and 21 % of home proceeds without deducting CPF refunds — Each
party to make own CPF refunds — Paragraphs 6 to 17

Divorce — Procedure — Appeals — Notice — Husband only appealing against Court’s
decision on matrimonial flat and home — Wife filed Respondent’s Notice under r 39(1) of
Muslim Marriage and Divorce Rules (Cap 3, R 1, 2001 Rev Ed), to vary Court’s orders on
nafkah iddah, mutaah and division of proceeds — Appeal Board noted that Respondent’s
Notice could only relate to orders appealed against, separate Notice of Appeal needed for
other orders made — As wife did not file Notice of Appeal against nafkah iddah and
mutaah orders, Appeal Board would not deal with those — Paragraphs 3 to 5

Case(s) referred to
AOH v AOI'[2011] SGHC 14
Khadijah bte Omar v Mohamed Yusoff B Seeni Rawther (2001) 3 SSAR 109

Legislation referred to
Muslim Marriage and Divorce Rules (Cap 3, R 1, 2001 Rev Ed) r 39(11)

Quranic verse(s) referred to
Surah 4, An Nisa, verse 34

Hussien bin Abdul Latiff for the appellant;
Abdul Rohim bin Sarip for the respondent.

30 June 2011

Background

1 The appellant, Shajahan bin Alaudin (“husband”), aged 49 years,
and the respondent, Rezina Khan d/o Abdul Rahim (“wife”), aged
37 years, were married on 13 December 2003. They have no children
from the marriage. The wife alleged that, as early as 2004, the husband
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was abusive towards her and harassed her. She added that on 9 June
2009, he accused her of having an affair with one of his foreign workers
and that he swore and cursed at her whenever he was upset with her. On
29 July 2009, the wife left the matrimonial home for good. According to
the wife, the husband continued to harass her by sending her
threatening SMS messages and he also accused her of refusing to
consummate the marriage. The husband denied the allegations.

2 On 26 November 2009, an Originating Summons was issued against
the husband pursuant to the wife’s application for a divorce. At the end
of the hearing of the summons, the Senior President decreed a divorce
by one talak. He ordered as follows:

1. The marriage registered on the 13" day of December 2003 was
dissolved by the (husband’s) pronouncement of talak on 10 day of August
2010 as follows: Saya ceraikan isteri saya dengan talak satu. [Translation: “I
divorce my wife with one talak.”]

2. The Court confirms the pronouncement of divorce and decrees a
divorce by 1 talak raji’i (1* talak) and orders that the divorce be registered
(vide: divorce certificate number 41084).

3. The [wife] shall pay the divorce registration fee.
4. No order is made with regard to nafkah iddah.
5. The [husband] shall pay mutaah in the sum of $7,665.00.

6. Payment of mutaah shall be made through deduction of the
[husband’s] share from the nett proceeds of sale of the matrimonial flat.

7.(b) The matrimonial flat at and known as [B apartment] shall be sold in
the open market. (The [husband] is to be given priority to purchase the
said matrimonial flat at open market value). The sale proceeds shall be
apportioned as follows:

i To make full payment of the outstanding loan with the bank.

ii. To refund with accrued interest, the [wife’s] and [husband’s]
CPF monies used towards the purchase of the flat.

iii. To pay all expenses arising from the sale, including the
payment of agent’s commission and other costs and expenses of the
sale.

iv. The nett proceeds — less (i), (ii) and (iii) — shall be divided in
the proportion of 60% to the [wife] and 40% to the [husband].

(b) In the event of a loss, the balance sale proceeds after payment of the
outstanding loan to the HDB will be apportioned between the [wife’s] and
[husband’s] CPF accounts in accordance to the CPF rules and regulations.
The [wife] and the [husband] shall bear equally the agent’s commission,
stamp duties and other costs of and expenses of the sale.

8. The matrimonial home at and known as [T house] shall be sold in
the open market. (The [husband] is to be given priority to purchase the
said matrimonial flat at open market value). The sale proceeds shall be
apportioned as follows —

. To make full payment of the outstanding loan with the bank.

ii. To refund with accrued interest, the [wife’s] and [husband’s]
CPF monies used towards the purchase of the flat.
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ili. To pay all expenses arising from the sale, including the
payment of agent’s commission and other costs and expenses of the
sale.

iv. The nett proceeds —less (i), (ii) and (iii) — shall be divided in
the proportion of 40% to the [wife] and 60% to the [husband].
9. All household items are to be divided equally between the [wife] and
the [husband].

10.  No other orders are made on any other issues.

The husband’s appeal and the wife’s cross appeal

3 The husband appeals against the decision relating to the [B
apartment] and the [T house] (paras7 and 8 of the Syariah Court
order). He submitted that the Senior President should have made an
order to refund to him the cash contributions that he made towards the
purchases of both properties. He added that by not making such an
order before the net proceeds is distributed, the wife stood to gain
unfairly. The wife filed a Respondent’s Notice seeking to vary the Senior
President’s order to the effect that the husband shall pay iddah in the
sum of $3,000 to her and for the mutaah to be increased to $41,925 based
on $15 per day. She further prayed for the order on the net proceeds of
sale of the [B apartment] and the [T house] to be varied to 80% for her
and 20% for the husband.

4 Itwas brought to the attention of the wife that if she wanted to vary
the Senior President’s orders on iddah and mutaah, she would have to file
a separate Notice of Appeal. The Respondent’s Notice would only allow
her to appeal on the particular decision against which the husband is
appealing, i, the division of the net sale proceeds of the [B apartment]
and the [T house] and not the whole order of the Senior President. This
is pursuant to r 39(11) of the Muslim Marriage and Divorce Rules that
states:

A respondent on appeal may give notice to the Appeal Board through the
Secretary and to every other party involved in the appeal that he intends to
seek a variation or order appealed from, and such notice shall operate as a
cross-appeal.

5 In Syariah Appeals Nos 2 and 3 of 2000, the Appeal Board held that
a Respondent’s Notice would only relate to the orders or decisions which
the appellant is appealing against. The Board ruled that the respondent
must proceed by way of a separate Notice of Appeal in respect of the
other orders or decisions that the respondent is dissatisfied with which
were made at the same time as when the Syariah Court made the orders
or decisions which the appellant is appealing against. The wife did not
pursue with her appeal against the orders on iddah and mutaah. She did
not file a Notice of Appeal with respect to these orders. She chose instead
to proceed only with her cross-appeal on the division of the net proceeds
of the [B apartment] and the [T house]. We shall, therefore, deal only
with the division of these net proceeds arising from the sale of these two
properties.
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The Senior President’s decision

6 The Senior President was of the opinion that the cash contribution
that the husband had made towards the purchase of both properties
should not be returned to him as it was his responsibility as a husband to
look after his wife. He cited verse 34 of Surah An Nisa of the Holy Qur’an,
where it is stated that men are the protectors and maintainers of women.
In respect of the [B apartment], he decided to give the wife a larger
share of the net proceeds of the sale as the wife had made a larger CPF
contribution towards the purchase of the apartment.

Our decision

7 It is in accordance with Muslim law that the distribution of any
matrimonial property has to be just and equitable to both parties. In
arriving at a just and equitable decision, the contribution, whether
direct or indirect, that each party has made towards the purchase or the
acquisition of the matrimonial property has to be considered. A global
approach that would result in fairness to both parties should be
adopted.

8 In this appeal, the husband is asking for the orders of the Senior
President to be varied such that his cash payments towards the purchase
of both properties are to be refunded to him. Through his counsel, he
indicated that he was not appealing against the order that the net
proceeds are to be divided in the proportion of 60% to the wife and 40%
to himself for the [B apartment] and 40% to the wife and 60% to himself
for the [T house]. In the last paragraph of the husband’s written
submission filed on 1 February 2011, his counsel, on his behalf, stated,
“In conclusion, the appellant is only asking for his cash payments to be
refunded to him and nothing more.”

9 It is relevant at this stage to ascertain the cash payments that the
husband had made. The husband maintained in para 6.2 of his affidavit
affirmed on 27 April 2010 that he had contributed about $300,000 in
cash including the down payment for the [B apartment]. He specified
this sum to be $212,882.00 in his affidavit affirmed on 25 June 2010. In
para 6.2 of his affidavit affirmed on 27 April 2010, he claimed that he had
paid about $350,000.00 in cash including the first down payment towards
the purchase of the [T house]. In para 6.3 of his later affidavit affirmed
on 25 June 2010 he disclosed that the exact figure was $246,747.60. The
amount that he paid in cash for the [T house] was, therefore,
$246,747.60.

10 The wife did not dispute that the husband had made cash payments
towards the purchase of both properties. Nowhere in any of her affidavits
did the wife allege there were no such payments or that she disputed the
quantum stated by the husband. In fact the husband had listed the cash
payments he made to the banks in respect of loans granted for the
purchase of the two properties. He had also exhibited the bank
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statements in support of such payments. All these are appended to his
affidavit affirmed on 25 June 2010 (see pp 393—411 and pp 419-454 of
the Record of Appeal). We see no reason to reject the husband’s claim
and we accept that there were such payments. In passing, we wish to refer
to the civil case of AOH v AOI[2011] SGHC 14 (“AOH”) that was cited by
counsel for the wife. In that case, the judge rejected the husband’s claims
due to the absence of concrete documentary evidence. However, that is
not the case here. Even if there was no concrete documentary evidence,
that case can be distinguished in that it would appear that the wife
disputed the husband’s claim in AOH. We may add that the Senior
President accepted that the husband did make such cash payments but
decided that the husband was not entitled to any refund of his cash
payments. Further, as the wife had taken a certain stand at the hearing
before the Syariah Court, we do not think it is correct for her to allege on
appeal that there is no evidence of such payments or that no such
payments were made.

11  In this case, the wife’s monetary contribution came from her CPF
account, whereas the husband’s monetary contribution was derived from
his CPF moneys and his cash. In his order, the Senior President granted
the wife a full refund of the moneys to her CPF account that she had
utilised for the purchase of the two properties but did not do the same in
respect of the husband. We do not think that would be fair to the
husband as that would result in an unjust enrichment for the wife. The
approach taken by the Senior President ignores the husband’s
considerable direct cash contribution towards the acquisition of the two
properties and puts an excessive premium on the wife’s indirect
contribution.

12 In any event, we are not mindful to grant the wife’s appeal for the
net proceeds of sale of the [B apartment] and the [T house] to be varied
to 80% for her and 20% for the husband in view of her contributions
towards the acquisition of these properties. The wife’s monetary
contribution from her CPF account, without interest, for the [B
apartment] is $183,565.04. The husband’s monetary contribution, also
from his CPF account and without interest, is $23,082.75. With the
additional $212,882.00 that he paid in cash, the husband’s total
monetary contribution is $235,964.75. This translates to a contribution
of 43.75% by the wife and a contribution of 56.25% by the husband. For
the [T house], the wife’s contribution from her CPF account, without
interest, is $31,553.09 whilst the husband’s CPF contribution, also
without interest, is $17,970.90. With the additional cash of $246,747.60,
the husband’s total monetary contribution is $264,717.69 ($246,747.60
plus $17,970.09). From these figures, the percentages are 10.65% and
89.35% for the monetary contributions of the wife and husband
respectively.

13 With regard to the wife’s non-monetary or indirect contribution as
a wife and caregiver to the family, we do not think it is so significant and
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substantial as to entitle the wife to an increase to an 80% share of the net
proceeds from the sale of both properties given that the parties were
together as man and wife for about 5 ' years (the wife left the
matrimonial home in July 2009) and that there are no children to the
marriage. We are also mindful of the fact that the wife was employed
during the course of the marriage and was not a full-time homemaker.
We note that the husband claimed all his cash payments made by him
towards the purchase of his two landed properties came from his
business “Shaik Sabri”. In this respect we are mindful of the wife’s claim
that she had also made an indirect contribution in assisting the husband
in the running of this business, such as by acting as a cashier, drafting
letters for the business, preparing and arranging items for functions,
update information for the website of the business, checking orders,
managing the business outlets from 8am till 8pm, and creating and
designing menus. Whilst we accept that the wife did assist in the business,
we are not inclined to believe that the contribution was major or that
intensive given that there were other employees and she was a full-time
school teacher, and whatever free time she had would be limited to the
weekends and evenings. Even then, she would only be available provided
that there was no other school work or school activities that she would
have to attend to after the school hours.

14  Considering these circumstances as mentioned in the preceding
paragraph, we are prepared to award the wife with a 10% increase for her
indirect non-monetary contributions. This is a fairly generous award for
her indirect contributions towards a rather short but stormy marriage
which did not result in any offspring. In respect of the [B apartment],
her share would thus be 53.75% and that in respect of the [T house] it
would be 20.65%. We will round up her shares to 54% for the [B
apartment] and 21% for the [T house] for practical purposes.

15 We are of the view, therefore, that it would be just and equitable
for an order to be made for the properties to be sold and that, after
deducting the outstanding mortgages and reasonable expenses for sale,
the net proceeds be divided in the proportion of 54% for the wife and
46% for the husband in respect of the [B apartment] and 21% for the
wife and 79% for the husband in respect of the [T house] with each
party making the necessary refund to the CPF Board. In our view this
would result in a just and equitable distribution of the matrimonial
assets. The respective financial position of both parties would be as
follows:

[B apartment]:

Market price (as at 10 May 2010) $1,200,000.00
Less:

Outstanding bank loan (as at 8 February 2010) $410,140.29
Estimate of expenses of sale $20,000.00

$430,140.29
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Net proceeds: $769,859.71
Wife’s 54% share of the net proceeds $415,724.24
Husband’s 46% share of the net proceeds $354,135.47
[T house]:

Market price (as at 10 May 2010) $970,000.00
Less:
Outstanding bank loan $ 469,595.00
Estimate of expenses of sale $20,000.00
$ 489,595.00
Net proceeds: $ 480,405.00
Wife’s 21% share of the net proceeds $ 100,885.05
Husband’s 79% share of the net proceeds $ 379,519.95

16

In totality, the wife would obtain $516,609.29 ($415,724.24 plus
$100,885.05) whilst the husband’s entitlement would be $733,655.42
($354,135.47 plus $379,519.95) from the sale of both properties. This
reflects and gives due regard to each party’s direct and indirect
contributions.

17 Accordingly, we allow the appeal. We order as follows:

Paragraph 7(a) to be deleted and replaced with the following:

7(a). The matrimonial flat at and known as [B apartment] shall be
sold in the open market (The Defendant/Appellant is to be given
priority to purchase the said matrimonial flat at open market value).
The sale proceeds shall be apportioned as follows —

i. To make full payment of the outstanding loan with the
bank.
ii. To pay all expenses arising from the sale, including the

payment of agent’s commission and other costs and expenses
of the sale.

iii.  The net proceeds less (i) and (ii) shall be divided in the
proportion of 54% to the Plaintiff/Respondent and 46% to
the Defendant/Appellant.

Each party is to make his/her own CPF refund to the CPF Board.

Paragraph 8 is to be deleted and replaced with the following:

8.

The matrimonial home at and known as [[T house]] shall be

sold in the open market (The Defendant/Appellant is to be given
priority to purchase the said matrimonial flat at open market value).
The sale proceeds shall be apportioned as follows —

i To make full payment of the outstanding loan with the
bank.
ii. To pay all expenses arising from the sale, including the

payment of agent’s commission and other costs and expenses
of the sale.
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ili. =~ The net proceeds less (i) and (ii) shall be divided in the
proportion of 21% to the Plaintiff/Respondent and 79% to
the Defendant/Appellant.

Each party is to make his/her own CPF refund to the CPF Board.

18  We also order that there be no costs on the appeal.
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Omar bin Abdul Razak
v
Marliah bte Sukaimi

[2000] SGSAB 2

Syariah Appeal Board — Appeal No 10A of 1999
Abdul Rahim Jalil, Abdul Aziz Mohamad, Mohamad Fatris Bakaram
11 December 1999; 17 February 2000

Divorce — Matrimonial proceedings — Procedure — Extension of time to file Notice of
Appeal against consent orders made upon divorce — Application by husband made six
years and two years respectively after initial order and variation order made — Appeal
Board doubted genuineness of application as husband’s grievances not voiced when wife
applied to vary initial 1994 order in 1997 — Appeal Board found ignorance of law not
good reason as husband had opportunity to ask for legal advice — Husband making bare
allegation against court officer for giving advice prejudicial to husband’s interests — Fven
if allegations true, open to husband to reject advice as not forced or threatened to accept it —
Appeal Board found husband voluntarily agreed to orders and appended signature to both
wnitial and variation orders — Not just and equitable for husband not to fulfil promise as
Islam required believers to fulfil promises made — Appeal Board found no merit in
application and dismissed application without costs — Paragraphs 7 to 11

Legislation referred to
Administration of Muslim Law Act (Cap 3, 1999 Rev Ed)
Muslim Marriage and Divorce Rules 1999 (S 331 of 1999) r 39

Quranic verse(s) referred to
Surah 2, Al Baqarah, verse 177
Surah b, Al Maidah, verse 1
Surah 9, At Tawbah, verse 4
Surah 13, Ar Rad, verse 20
Surah 16, An Nahl, verse 91
Surah 17, Al Isra, verse 34
Surah 23, Al Mu’minun, verses 1 to 10

Soraya Hafsa Ibrahim (Soraya H Ibrahim & Co) for the appellant;
Noor Mohamed Marican (Noor Mohamed Marican & Associates) for the respondent.

17 February 2000

1 This case relates to an application by the applicant, Omar bin
Abdul Razak, for extension of time to file a Notice of Appeal against an
order of the Syariah Court. The rule relating to this application is found
in r 39 of the Muslim Marriage and Divorce Rules 1999 (S 331 of 1999)
that states:
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39.—(2) An appeal to the Appeal Board shall be commenced by filing with
the Secretary a notice of appeal in Form 47 addressed to the Appeal Board,
accompanied by the relevant fee specified in the Third Schedule, within
30 days from the date of the decision or order of the Court, Kadi or Naib
Kadi, as the case may be.

39.—(21) Notwithstanding anything in this rule, the Appeal Board may, if
it thinks fit, extend the time required for the doing of any act under this
rule.

The facts

2 The events leading to the application are as follows. On 14 January
1994, the applicant divorced the respondent, Marliah binte Sukaimi, by
one talak in the Syariah Court. Pursuant to the divorce, the Syariah
Court, by consent of both parties, made the following ancillary orders:

1. Tidak ada tuntutan nafkah iddah.

2. Suami  hendaklah membayar saguhati cerai secara ansuran mengikut
anggaran yang dibayar oleh pihak isteri kepada pihak lembaga perumahan (HDB)
sebagai ganti bayar CPF suami yang dikembalikan.

3. There are two children — [names and birth dates redacted].
Custody of the children is awarded to the wife. The husband is allowed
access to the children within reasonable hours.

4. The house at Block 504, Ang Mo Kio Avenue 8, #06-2660, Singapore
2056 was purchased under two names by utilising the CPF accounts of both
parties. The house is to be transferred to the wife. The husband shall delete
his name from the list [as] jointowner. The wife shall reimburse the
husband’s CPF monies without interest. Cost of the deletion shall be borne
by the wife.

5. The husband shall pay the divorce registration fee.

[Translation:
1. There was no claim for nafkah idah.

2. Husband shall pay a divorce consolatory gift in instalments according
to the estimated (amount) payable by the wife to the Housing &
Development Board (“HDB”) to replace the payment made to refund the
husband’s Central Provident Fund (“CPF”) money.]

3 On 26 August 1997, the respondent applied to vary the order in
paragraph (2) and, again by consent of both parties, the order was varied
as follows: “Pihak bekas suami bersetuju membayar mutaah kepada bekas
isterinya  sebanyak  $203.00  setiap bulan dari August 1997 hingga
August 2007.” [Translation: “The ex-husband agrees to pay mutaah to his
ex-wife in the amount of $203.00 every month from August 1997 to
August 2007.”]

4 Subsequently, the respondent applied to enforce the variation
order of 26 August 1997 and the application was heard on 14 September
1999 and 28 September 1999. During the hearing, the applicant
informed the learned President of the Syariah Court that he would be
making an application for extension of time to appeal against the
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consent orders. This enforcement hearing has been adjourned pending
the outcome of the present application.

Reasons for application for extension

5 The applicant gave a number of reasons for making the
application. His first reason is that he was unaware of the law in the
Administration of Muslim Law Act (Cap 3, 1999 Rev Ed). His second
reason is that the orders were inequitable. In this respect, he claims that
he was unaware that he did not have to agree to the transfer of the
matrimonial flat to the respondent and that there were various options
open to him on the division of the matrimonial flat. He also claims that
the amount of mutaah that he has been ordered to pay “is not the usual
amount set by the Syariah Court” and “as such, as a result of (his) not
being properly advised, (he has) been greatly prejudiced”. The applicant
also alleges an officer of the Syariah Court “advised” him that that he
should agree to the demands of the respondent as it was for the benefit
of the respondent and/or their children and with the “advice” in mind
and not to prolong the matter any longer, he decided to consent to the
orders made.

6 Before dealing with the applicant’s reasons, we observe that the
present application for extension of time was made on 25 October 1999
against orders that were made on 14 January 1994 and 26 August 1997.
The applicant has not given any good reason for the delay of nearly
six years on the first order and about two years on the second order. If, as
he claimed, it was a case that he was not satisfied with the orders, we
would have expected him to have taken some steps to rectify them.
Instead, he chose not to do anything about them after such long periods.
We consider this as an unfavourable factor against him.

7  We also have some reservation on the genuineness of the
application. If his grievances were true, he would have voiced them to
[the] Syariah Court on 26 August 1997. However, instead of applying for
the 1994 order to be set aside, he consented to a variation of the order on
that day. Further, the application was made only at the time when the
respondent decided to enforce the 1997 order. There was some
substance to the respondent’s claim that in making the application at this
juncture, the applicant is trying to delay the enforcement of the consent
orders.

8 On the reasons, the applicant’s ignorance of the law, specifically
the Administration of Muslim Law Act, is not a good reason as he had all
the opportunity to request for legal advice but chose not to do so. His
allegation against the Syariah Court officer is a bare allegation. In any
case, even if the allegation were true, it was open to him to reject the
“advice”. It is not his case that he was forced or threatened into accepting
it.
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9  As for the claim that the orders were inequitable, the fact remains
that he had agreed voluntarily to the making of such orders and he had
in fact appended his signature to two documents to indicate his consent
to both orders, It would not be just and equitable for him to not to fulfil
what he had promised to do.

10 Further, we would like to stress that Islam requires its believers to
fulfil the promises that they have made. There are many verses in the
Holy Quran that deals with this matter:

(Truly pious are) they who keep their promises whenever they promise.’
(Surah Al-Bagarah, Verse 177).

O you who have attained to faith! Be true to your covenants! (Surah
Al-Maidah, Verse 1).

But excepted shall be — from among those who ascribe divinity to aught
beside God — (people) with whom you (O believers) have made a
covenant and who thereafter have in no way failed to fulfil their obligations
towards you, and neither have aided anyone against you: observe, then,
your covenant with them until the end of the term agreed with them.
Verily, God loves those who are conscious of Him. (Swrah At-Tawbah,
Verse 4).

Only they who are endowed with insight keep this in mind: they are true to
their bond with God and never break their covenant. (Surah Ar-Rad,
Verse 19-20).

And be true to your bond with God whenever you bind yourselves with a
pledge, and do not break (your) oaths after having (freely) confirmed
them and having called upon God to be witness to your good faith: behold,
God knows all that you do. (Surah An-Nahl, Verse 91).

And do not touch the substance of an orphan, save to improve it, before he
comes of age. And be true to every promise — for, verily (on Judgment Day)
you will be called to account for every promise you have made! (Surah
Al-Isra, Verse 34).

Truly to a happy state shall attain the believers: those who humble
themselves in their prayer. and those who turn away from all that is
frivolous, and those who are intent on inner purity, and who are mindful of
their chastity, (not giving way to their desires) with any but their spouses —
that is, those whom they rightfully possess (through wedlock) — for, behold,
they are free of all blame, whereas such as seek to go beyond (that) limit
are truly transgressors; and who are faithful to their trusts and to their
pledges, and who guard their prayers (from all worldly intent). It is they,
who shall be the inheritors that will inherit the paradise, (and) therein
shall they abide. (Surah Al-Mu’minun, Verses 1-10).

11  We do not think that there is any merit in the application and it
ought to be dismissed. The respondent has urged us to award costs to
her. We are not inclined to grant costs in this case. We hereby order that
the application be dismissed with no order as to costs.
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